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Andrew Wachtenheim, an attorney admitted to practice law in the courts of the
State of New York, affirms under the penalties of perjury:
1. On August 3, 2023, I served the attached Motion for Leave to File Brief as
Amici Curiae and supporting exhibits on the following interested parties:

a. Served by email and by U.S. Postal Service regular mail:
Andrew Kass, Esq.,
Orange County District Attorney’s Office
255-275 Main Street
Goshen, NY 10924
akass@orangecountygov.com
Attorney for Respondent

b. Served by email, on consent:
Thomas R. Villecco, Esq.
Law Office of Thomas R. Villecco, P.C.
366 North Broadway, Suite 410
Jericho, New York 11753
thomas.villecco@gmail.com
Attorney for Defendant-Appellant

c. Served by U.S. Postal Service regular mail:
Marco A. Martinez



Dated:

Orange County Jail
110 Wells Farm Road
Goshen, NY 10924
Defendant-Appellant

August 3, 2023

Respectfully submitted,

/s/Andrew Wachhtenheim
Andrew Wachtenheim

NY Bar Number 4916813
Immigrant Defense Project

P.O. Box 1765

New York, NY 10027

Phone: (212) 725-6421

Email: andrew@immdefense.org




SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND JUDICIAL DEPARTMENT
-—-- X
THE PEOPLE OF THE STATE OF NEW YORK,

Respondent,

Docket No. 2023-04231
Ind. No. 505/2018

-against- AFFIRMATION IN SUPPORT
OF MOTION FOR LEAVE TO
FILE A BRIEF AS AMICI
CURIAE

MARCO A. MARTINEZ,
Defendant-Appellant
-—-- X

Andrew Wachtenheim, an attorney admitted to practice law in the courts of the
State of New York, affirms under the penalties of perjury:

INTRODUCTION

1. I am an attorney employed by the Immigrant Defense Project. This
affirmation is based on information and belief, from my review of the briefs and
record in this case. I make this affirmation in support of a motion for leave to file a
brief as amici curiae on behalf of the National Association of Criminal Defense
Lawyers, New York State Defenders Association, Immigrant Defense Project, New
York State Office of Indigent Legal Services (“ILS”’) Regional Immigration
Assistance Center 1-Western New York, ILS Regional Immigration Assistance

Center 2—Central New York, ILS Regional Immigration Assistance Center 3—



Northern New York, ILS Regional Immigration Assistance Center 4-Hudson Valley,
ILS Regional Immigration Assistance Center 5—New York City, New York County
Defender Services, The Legal Aid Society, and Brooklyn Defender Services, in
support of Defendant-Appellant Marco Martinez in the above-captioned matter.
Additional information and statements of interest about proposed amici curiae are
attached at Exhibit A. I received these statements of interest directly from amici
curiae by email.

2. A copy of the proposed brief is attached at Exhibit B. Additional
materials in support of the brief are attached at Exhibit C. Proposed amici curiae
respectfully request that this Court grant them leave to file the attached brief and
supporting exhibits for consideration in this Court’s adjudication of this appeal.

3. Consistent with Rule 1250.4(f) of the Practice Rules of the Appellate
Division, proposed amici curiae further submit that this brief provides information,
analysis, and argumentation that is distinct from what Defendant-Appellant Martinez
has provided to this Court in his brief on appeal, and can assist this Court in
evaluating the legal framework for deciding ineffective assistance of counsel claims

brought under the U.S. Supreme Court’s decision in Padilla v. Kentucky, 559 U.S.

356 (2010), and the professional norms for representing noncitizen defendants in the
wake of Padilla.

ISSUES TO BE BRIEFED




4. In this case, Defendant-Appellant Martinez, who is not a U.S. citizen,
pleaded guilty to a conviction and sentence that rendered him ineligible for statutory
relief from removal (cancellation of removal) for which he was otherwise qualified
and eligible. In his C.P.L. § 440.10(1)(h) motion, he argues that his retained defense
attorney’s representation was constitutionally deficient and that he was prejudiced by

defense counsel’s deficient performance. See generally Brief for Defendant-

Appellant (arguing, inter alia, deficient performance under Padilla, and prejudice

under Lee v. United States, 582 U.S. 357 (2017)). Proposed amici curiae seek to

submit argument concerning specific issues within Mr. Martinez’s claims of a
Padilla violation and deficient performance by his defense counsel.

5. The attached brief of proposed amici curiae appends as exhibits, and
discusses, a number of professional trainings and practice guides showing that
experts and practitioners nationally and throughout New York interpret and
implement Padilla to require defense counsel to advise and negotiate regarding a
broad range of immigration consequences, including eligibility for relief from
removal. See Proposed Brief of Amici Curiae at 15-24; see also Professional
Trainings, attached at Exhibit C. In addition, the proposed brief of amici curiae
provides in-depth discussion of the U.S. Supreme Court’s decision in Padilla, as well

as analysis of this Court’s decisions and decisions of the other Appellate Divisions



and other state high courts implementing and interpreting Padilla and its obligation
for defense counsel to attend to eligibility for relief removal as part of their
constitutional duty to noncitizen defendants. See Proposed Brief of Amici Curiae at
6-15.

6. Finally, because proposed amici curiae include several organizations
staffed by experienced specialists in criminal-immigration law, the proposed brief
provides analysis, context, and information about specific questions at the complex
intersection between criminal and immigration law, that can support a full and fair
adjudication of this appeal.

AMICI CURIAE INTERESTS IN THE ISSUES

7. Proposed amici curiae are the National Association of Criminal Defense
Lawyers, the New York State Defenders Association, five of the six New York State
Office of Indigent Legal Services Regional Immigration Assistance Centers, the
Immigrant Defense Project, and large New Y ork public defender organizations.
Collectively, proposed amici are criminal and criminal-immigration law practitioners
and experts who work across New York State—and some, nationally—representing
and advising noncitizens accused of crimes, pursuant to Gideon v. Wainwright, 372
U.S. 335 (1963), and Padilla v. Kentucky, 559 U.S. 356 (2010).

8. Several amici are regarded as national and New York state experts on

the immigration consequences of criminal convictions, and the rights of noncitizens
4



accused and convicted of crimes. Several amici produce and publish the dominant
legal resources, practice guides, and legal trainings on these issues, including
obligations of defense counsel in representing noncitizen defendants.

0. Because amici are members of the legal profession who hold the
constitutional duty to provide effective representation and counsel to noncitizens
accused of crimes in New York, amici have an interest in ensuring that New Y ork
law appropriately recognizes the full range of constitutional rights held by noncitizen
defendants.

CONCLUSION

10.  For the above-stated reasons, proposed amici curiae NACDL, NYSDA,
IDP, et al. respectfully request that an order be entered granting them leave to file a

brief as amici curiae in the above-captioned appeal.

Dated: August 3, 2023 Respectfully submitted,

/s/Andrew Wachhtenheim
Andrew Wachtenheim

NY Bar Number 4916813
Immigrant Defense Project

P.O. Box 1765

New York, NY 10027

Phone: (212) 725-6421

Email: andrew(@immdefense.org

Nabilah Siddiquee
NY Bar Number 5048996
Immigrant Defense Project



P.O. Box 1765
New York, NY 10027

Amelia Marritz

NY Bar Number 5483235
Immigrant Defense Project
P.O. Box 1765

New York, NY 10027

Ryan Muennich

NY Bar Number 4819215
Immigrant Defense Project
P.O. Box 1765

New York, NY 10027

Counsel for Proposed Amici Curiae
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STATEMENTS OF INTEREST OF AMICI CURIAE

1. The National Association of Criminal Defense Lawyers (“NACDL”) is

a nonprofit voluntary professional bar association that works on behalf of criminal
defense attorneys to ensure justice and due process for those accused of crime or
misconduct. NACDL was founded in 1958. It has a nationwide membership of
many thousands of direct members, and up to 40,000 with affiliates. NACDL’s
members include private criminal defense lawyers, public defenders, military defense
counsel, law professors, and judges. NACDL is the only nationwide professional bar
association for public defenders and private criminal defense lawyers. NACDL is
dedicated to advancing the proper, efficient, and just administration of justice.
NACDL files numerous amicus briefs each year in the U.S. Supreme Court and other
federal and state courts, seeking to provide amicus assistance in cases that present
issues of broad importance to criminal defendants, criminal defense lawyers, and the
criminal justice system as a whole.

2. The New York State Defenders Association (“NYSDA”), a not-for-

profit membership organization, has been providing support to New York’s public
defense community since 1967. NYSDA’s mission is to improve the quality and
scope of legal representation for people who cannot afford an attorney in the State’s
criminal and family courts. Since 1981 under a state grant, the Public Defense

Backup Center (“Backup Center”) has carried out the State’s public defense support



obligation required by the Sixth Amendment and the New York State Constitution,
which guarantee New Yorkers the right to effective public defense representation
regardless of their ability to pay. The Backup Center serves approximately 6,000
attorneys in more than 130 county-based programs. The Backup Center supports
attorneys who practice in institutional defender offices, conflict defender offices,
legal aid societies, and assigned counsel attorneys. NYSDA has been granted amicus
curiae status in numerous appellate cases dealing with the rights of criminal
defendants. NYSDA has an interest in helping attorneys provide quality
representation including to clients who may face immigration consequences in
criminal cases. Immigration consequences have life changing implications for clients
and their families and, therefore, individuals must have meaningful and accurate
advice from their counsel. To that end, NYSDA has conducted dozens of Continuing

Legal Education trainings since the United States Supreme Court’s decision in

Padilla v. Kentucky, 559 U.S. 356 (2010), to ensure attorneys are aware of their
obligations and familiar with resources available to assist them with determining
possible immigration consequences. These trainings have been offered in locations
around the State.

3. The New York State Office of Indigent Legal Services Regional

Immigration Assistance Centers (“ILS RIACs”) were created in 2016 to provide

expert immigration legal resources to indigent defense providers across the entire



state, to improve the quality of indigent legal services, and to ensure the right to
effective representation of counsel for noncitizens, as prescribed in Padilla v.
Kentucky, 559 U.S. 356 (2010). There are six RIACs, each covering a region of the
state: western New York, central New York, Albany, Hudson Valley, New York
City, and Long Island. Two of the essential functions of the RIAC attorneys are:

providing defense counsel with advisals (commonly called “Padilla advisals™) for

their noncitizen clients, and training defenders on criminal-immigration law and their
duties to their noncitizen clients. By state mandate, the RIACs provide Padilla
advisals and additional counsel to public defenders working for indigent defense
providers, and for members of the state’s 18B panel. Each RIAC services multiple
counties. The RIACs advise trial court and appellate defenders and family court
practitioners. The RIACs also provide training to members of the Judiciary on
criminal-immigration law. RIAC Directors have provided these trainings through
conferences and meetings of the Judicial Districts, New York State Association of
City Court Judges, and the New York State Magistrates Association. The RIACs
seek to improve the quality of justice for immigrants accused or convicted of crimes
and, therefore, have a great interest in ensuring that courts correctly construe the

Supreme Court’s holding in Padilla v Kentucky.

4. Immigrant Defense Project (“IDP”) is a New Y ork-based nonprofit

legal resource and training center that promotes fundamental fairness for immigrants



accused or convicted of crimes. IDP is recognized nationally and in New York State
as an expert organization on criminal-immigration law. IDP is the Regional
Immigration Assistance Center for New York City’s 18B panel and appellate defense
providers. Since 1997, IDP has published the premier legal resource and treatise on
criminal-immigration law for defense counsel in New York State, which is updated
annually. See Manuel D. Vargas, Representing Immigrant Defendants in New York
(6th ed. 2017). IDP regularly appears as amicus curiae before the U.S. Supreme

Court, federal courts, and state courts on matters of criminal-immigration law and the

rights of noncitizens accused and convicted of crimes. See, e.g., Pereida v.

Wilkinson, 141 S. Ct. 754 (2021); Mathis v. United States, 579 U.S. 500 (2016); Lee

v. United States, 582 U.S. 357 (2017); Chaidez v. United States, 568 U.S. 342

(2013); Padilla v. Kentucky, 559 U.S. 356 (2010); LN.S. v. St. Cyr, 533 U.S. 289

(2001) (cited in St. Cyr, 533 U.S. at 323 n.50); People v. Delorbe, 31 N.Y.3d 112

(2020); People v. Harrison, 27 N.Y.3d 281 (2016); People v. Peque, 22 N.Y.3d 168

(2013) (cited in Peque, 22 N.Y.3d at 23, 25 n.4); People v. Ventura, 17 N.Y.3d 675

(2011).

5. New York County Defender Services (“NYCDS”) is a public defender

office serving clients in Manhattan since 1997. Operating at the immigrant
crossroads of the world, NYCDS represents over one thousand noncitizen defendants

every year. To serve this client population, NYCDS maintains a dedicated



Immigration Unit, which is staffed by highly experienced attorneys with expertise in
the intersection of criminal and immigration law. All consultations by Immigration
Unit attorneys are conducted with the ultimate goal of helping noncitizen defendants
make informed decisions about their criminal cases and ensuring their fundamental
Sixth Amendment right to the effective assistance of counsel.

6. The Legal Aid Society is the nation’s oldest and largest not-for-profit

provider of legal services to low-income clients. The Legal Aid Society’s
Immigration Law Unit is a recognized leader in the delivery of free, comprehensive
and high-caliber legal services to low-income immigrants in New York City and
surrounding counties. The Society’s Criminal Defense Practice (“CDP”) represents
well over 200,000 clients in trial, appellate, and post-conviction matters each year.
The Society’s Criminal Immigration Unit is committed exclusively to the intersection
of criminal and immigration law, and its team of attorneys work with CDP attorneys
to protect the constitutional rights of non-citizens who are accused of crimes.

7. Brooklyn Defender Services (“BDS”) is one of the largest public

defense offices in New York State, representing low-income people in nearly 22,000
criminal, family, civil, and immigration proceedings each year. A significant portion
of the people BDS represents are immigrants. BDS’s criminal-immigration
specialists protect the rights of immigrant New Y orkers by providing support,

expertise, and advice to defense attorneys across BDS to meet the unique needs of



immigrants facing criminal legal proceedings. Since 2009, BDS has counseled more
than 16,000 people in immigration matters, including deportation defense,
affirmative applications, advisals, and immigration consequence consultations in

Brooklyn’s criminal court system.
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SUPREME COURT OF THE STATE OF NEW YORK
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THE PEOPLE OF THE STATE OF NEW YORK,
Respondent, Docket No.
2023-04231
-against-
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MARCO A. MARTINEZ, 505/2018
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____________________________________________________________________ X

INTEREST OF AMICI CURIAE

Amici curiae are New York State public defender organizations, New Y ork

State Office of Indigent Legal Services Regional Immigration Assistance Centers,
and associations of criminal defense and criminal-immigration lawyers. Amici
annually represent and advise thousands of noncitizens accused of crimes in New

York, pursuant to Gideon v. Wainwright, 372 U.S. 335 (1963), and_Padilla v.

Kentucky, 559 U.S. 356 (2010). Amici hold the constitutional responsibility to
provide adequate representation and advice to noncitizen defendants. Moreover,
amici are the members of the legal profession who have implemented the Supreme

Court’s mandate in Padilla. Amici respectfully submit this brief in support of

Defendant-Appellant Marco A. Martinez, who received constitutionally deficient
representation in this case and experienced prejudice as a result. In particular,

amici attach to this brief nearly a dozen trainings—which are just representative



examples—that we have given to defenders across New York State conveying to
defense counsel that the constitutional duty to noncitizen defendants includes,
where called for, the duty to advise fully and accurately as to eligibility for relief
from removal and to negotiate to avoid ineligibility for relief from removal.

This 1s because amici understand Padilla to unequivocally require defense

counsel to advise about and negotiate to avoid adverse immigration consequences,
including relief from removal. Several decisions of this Court already affirm this

principle. See, e.g., People v. Abdallah, 153 A.D.3d 1424, 1426 (2d Dep’t 2017);

People v. Alexander, 208 A.D.3d 1247, 1249 (2d Dep’t 2022). Amici respectfully
submit this brief to highlight for this Court the importance of continuing to adhere
to this principle from Padilla, and thus the need to overturn a decision like the
County Court’s decision in this case that fails to recognize that part of the Padilla
duty includes attending to eligibility for relief from removal.

Amici agree with Mr. Martinez that, under clear federal immigration law,
Padilla, and this Court’s precedents, defense counsel in this case misadvised him as
to eligibility for relief from removal, failed to fully advise him as to eligibility for
relief from removal, and failed to negotiate effectively to avoid relief ineligibility
and mandatory deportability in his case. See Brief for Defendant-Appellant at 26-
35. Amici further agree with Mr. Martinez that he experienced cognizable

prejudice as a result of his defense counsel’s deficient performance. See Brief for



Defendant-Appellant at 35-38; see generally Lee v. United States, 582 U.S. 357,

364-71 (2017).! However, amici submit this brief specifically to address the first

prong of Strickland v. Washington, 466 U.S. 668 (1984), Padilla, and New York’s

“meaningful representation” test (see People v. Benevento, 91 N.Y.2d 708, 712

(1998)): the deficiencies in defense counsel’s performance in this case, and the
numerous errors of law in the County Court’s decision that fail to recognize
defense counsel’s deficient performance. In denying his C.P.L. § 440.10(1)(h)
motion, the County Court failed to apply Padilla and failed to find that defense
counsel’s performance was proven constitutionally deficient. Amici respectfully
submit that this Court must reverse the decision of the County Court because it is
contrary to law.
PRELIMINARY STATEMENT

Defendant-Appellant Marco A. Martinez has lived in the United States for
nearly 30 years and lives in New York with his longtime wife and three U.S.
citizen children. In 2019, when he was charged with driving while intoxicated, Mr.
Martinez placed the utmost importance on remaining in the United States with his

family. The record in this case shows that his retained defense attorney failed to

! Tt is evident from the record in this case that the County Court’s prejudice finding is erroneous
and contrary to law. See People v. Saunders, 193 A.D.3d 766, 770 (2d Dep’t 2021) (“The
rationality standard set by the United States Supreme Court in Padilla does not allow the courts
to substitute their judgment for that of the defendant. In applying that standard, we do not
determine whether a decision to reject a plea of guilty was the best choice, but only whether it is
a rational one[.]” (quoting People v. Picca, 97 A.D.3d 170, 185 (2d Dep’t 2012))).




advise him completely and accurately about severe immigration consequences and
failed to negotiate to avoid such consequences, and thereby provided
constitutionally inadequate representation. See Brief for Defendant-Appellant at
12-20. As a result of defense counsel’s incomplete and inaccurate advice and
flawed negotiations, Mr. Martinez pled guilty to driving while intoxicated and was
sentenced to 364 days’ jail, a result that causes mandatory deportability by
eliminating Mr. Martinez’s eligibility for statutory relief from removal.?

The County Court improperly denied Mr. Martinez’s § 440.10(1)(h) motion
to vacate the conviction and sentence. Amici respectfully submit this brief to make
clear to this Court that defense counsel’s performance fell below objective
standards of reasonableness and violated Mr. Martinez’s Sixth Amendment right.
The County Court’s decision is unclear and confusing on this point, but it states

that “the record does not cast doubt on the apparent effectiveness of counsel.” See

2 As Mr. Martinez correctly explains in his brief on appeal, the combined plea and sentence in
his case rendered him statutorily ineligible to apply for cancellation of removal, a form of relief
for which he was qualified until he pleaded guilty and was sentenced. See Brief for Defendant-
Appellant at 16-18. Prior to his plea and conviction, Mr. Martinez had lived in the United States
for more than ten years, had U.S. citizen children, and was not otherwise disqualified from
cancellation of removal. See INA § 240A(b)(1), 8 U.S.C. § 1229b(b)(1) (enumerating statutory
criteria for cancellation of removal). He therefore was eligible to make an evidentiary showing
in immigration court that his three children would suffer extreme and exceptionally unusual
hardship if he were not granted cancellation of removal. See id. However, because he was
sentenced to and served more than 179 days in jail pursuant to his conviction, he became
statutorily ineligible to apply for cancellation and therefore mandatorily deportable. See INA §
101(£)(7), 8 U.S.C. § 1101(f)(7) (clearly stating that a person who “has been confined, as a result
of conviction, to a penal institution for an aggregate period of one hundred and eighty days or
more” cannot establish “good moral character,” which is one of the statutory criteria for
cancellation of removal).



Decision and Order (Apr. 4, 2023), p. 9 (internal citations omitted).> This
statement is incontrovertibly wrong. The record in this case conclusively
establishes that defense counsel’s performance violated Padilla. At a minimum,
the record establishes that defense counsel provided incomplete and wrong advice
about eligibility for relief from removal and failed to negotiate to avoid
ineligibility for relief from removal. See Brief for Defendant-Appellant at 12-20.
In Section I of this brief, amici discuss Padilla and this Court’s decisions
interpreting and applying Padilla, which conclusively hold that wrong and
incomplete advice as to relief eligibility is ineffective assistance of counsel. As

such, the record in this case establishes that defense counsel’s performance was

3 In a subsequent paragraph, the County Court decision quotes an unpublished Bronx County Court
decision, but supplies no analysis or explanation for why it does so:

‘Notably, because of the defendant's lack of immigration status,
even an outright acquittal on all charges would not... insulate [the
defendant] from deportation. Unlike . .. lawful permanent residents
for whom the only basis of removal [is] their criminal convictions,
here . . . the defendant is removable pursuant to section
212(a)(6)(A)(D), since he entered the United States illegally.’

Decision and Order, p. 6 (quoting People v. Clemente, 58 Misc. 3d 266, 273 (Sup. Ct., Bronx
County 2017) (alterations original)). The County Court says nothing further about this quote
from Clemente, which it presents entirely out of context. This unpublished trial court decision is
irrelevant to Mr. Martinez’s case and should be entirely disregarded in this appeal. In addition,
to the extent that the County Court relied on Clemente for a principle that a noncitizen removable
on a preexisting basis cannot experience further immigration consequences due to the resolution
of criminal charges, both the County Court and the Clemente court are clearly wrong and their
reasoning and holdings violate both Padilla and multiple decisions of this Court. See infra
Section I (discussing Padilla, decisions of this Court and the other Appellate Divisions, and
decisions of the high courts of multiple other states, holding that preserving eligibility for relief
for noncitizens removable on another basis is part of defense counsel’s constitutional duty).




ineffective and the County Court was wrong to conclude otherwise. In Section II,
amici discuss and attach numerous publicly available legal resources and practice
guides, as well as professional trainings given to defense attorneys in New York,
all showing that defense counsel are trained to advise about and negotiate to
preserve eligibility for relief from removal, both nationally and in New York. By
failing to do so in this case, defense counsel’s performance fell below professional
norms and objective standards of reasonableness. The County Court was wrong to
conclude otherwise, and its decision must be reversed.
ARGUMENT
I. The U.S. Supreme Court’s and this Court’s Precedents Conclusively
Obligate Defense Counsel to Advise About and Negotiate to Avoid
Clear Immigration Consequences, Including Ineligibility for Relief
from Removal.

As this Court is well-aware, the first prong of an ineffective assistance of
counsel claim under federal and New York law is whether counsel’s performance
fell below an objective standard of reasonableness, as informed by professional
standards. In Padilla, the Supreme Court clarified that professional standards
require defense counsel to provide competent advice regarding, and to negotiate to

avoid, clear immigration consequences of a criminal conviction and sentence. 559

U.S. at 366-69. The County Court’s decision does not mention Padilla even once,

even though it is the determinative legal standard for this case. By misadvising

and failing to advise fully and accurately as to relief from removal, and by failing



to negotiate to avoid ineligibility for relief (in this case, cancellation of removal)
and thereby causing Mr. Martinez mandatory deportability,* defense counsel in this
case provided substandard representation that violated Mr. Martinez’s federal and

state rights to effective assistance of counsel. Both Padilla and this Court’s

precedents implementing Padilla make this clear, and the County Court’s decision
1s irreconcilable with these precedents.

Pursuant to Padilla and cases implementing that precedent, defense counsel
has a constitutional obligation to provide competent advice about, and negotiate to
avoid, clear immigration consequences that may result from a guilty plea and
sentence, including ineligibility for relief from removal. Indeed, preserving a
noncitizen’s “right to remain” in the United States (Padilla, 559 U.S. at 368)
necessarily requires defense counsel to advise about preserving eligibility for
immigration relief, as that relief is frequently what determines whether an

individual will be deported or not. Because the County Court’s decision fails to

* Mr. Martinez avers that his defense counsel misadvised him about an aggravated felony
designation, misadvised him that he would remain eligible for all relief from removal, and failed
to negotiate to avoid ineligibility for cancellation of removal. See Brief for Defendant-Appellant
at 12. His defense counsel does not contend that he negotiated to avoid relief ineligibility. See id.
at 12-13. His defense counsel also admits misadvice as to the aggravated felony designation. See
id. As Mr. Martinez correctly identifies in his brief on appeal, under clear U.S. Supreme Court
case law, his statute of conviction is not an aggravated felony regardless of the sentence imposed,
and thus imposition of a 364 day sentence was irrelevant to any aggravated felony determination.
See Brief for Defendant-Appellant at 7, 32-33. See also Leocal v. Ashcroft, 543 U.S. 1 (2004).
However, a 364 day sentence imposed and served disqualified Mr. Martinez from relief from
removal for other reasons having nothing to do with an aggravated felony designation. See Brief
for Defendant-Appellant at 7, 32-33. See also INA § 240A(b)(1)(B), 8 U.S.C. § 1229b(1)(b)(B);
INA § 101(f)(7), 8 U.S.C. § 1101(£)(7).




recognize and apply this binding precedent, it is wrong and must be overturned.
The County Court decision says only, “the record does not cast doubt on the
apparent effectiveness of counsel.” Decision and Order, p. 9. It says nothing else
about what would constitute effective representation in Mr. Martinez’s case, or
why the County Court found defense counsel’s representation to be effective.

Contrary to the County Court’s opinion, the record in this case conclusively
establishes that defense counsel’s representation violated Padilla, because he failed
to advise accurately and completely and failed to negotiate to avoid clear
immigration consequences to Mr. Martinez—ineligibility for relief from removal
through cancellation of removal and thus mandatory deportability.

In Padilla, the Supreme Court held that noncitizens’ Sixth Amendment right
to effective assistance of counsel includes competent advice from defense counsel
regarding clear immigration consequences prior to pleading guilty, and competent

plea negotiation to avoid those immigration consequences. See Padilla, 559 U.S.

at 366, 373-74; see also Lafler v. Cooper, 566 U.S. 156, 162 (2012) (“During plea
negotiations defendants are entitled to the effective assistance of competent
counsel.” (internal quotations marks omitted)). The Court applied the standard for

ineffective assistance of counsel announced in Strickland v. Washington, 466 U.S.

668, 686 (1984). Under that familiar standard, a court must determine “whether

counsel’s representation ‘fell below an objective standard of reasonableness.”



Padilla, 559 U.S. at 366 (quoting Strickland, 466 U.S. at 688). Next, a court must
determine whether “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.”
Padilla, 559 U.S. at 366 (quoting Strickland, 466 U.S. at 694).

Constitutional deficiency under the first prong depends on “the practice and
expectations of the legal community” and is measured by “reasonableness under
prevailing professional norms.” Padilla, 559 U.S. at 366 (quoting Strickland, 466
U.S. at 688). Examining its own precedent and professional norms, the Court
found the constitutional duty requires counsel to advise and negotiate regarding
immigration consequences of a plea. Padilla, 559 U.S. at 367-68, 373-74. The

Court explicitly described those immigration consequences to include eligibility
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for relief from removal, referring to “removal consequence,” “risk of deportation,’
the “right to remain in the United States,” and eligibility for “discretionary relief
measures.” Id. at 367-68. The Court further discussed the importance of

preserving eligibility for discretionary relief in some depth, citing its decision in

LN.S. v. St. Cyr, 533 U.S. 289 (2001):

We too have previously recognized that “ ‘[p]reserving the
client’s right to remain in the United States may be more
important to the client than any potential jail sentence.” ”
Likewise, we have recognized that “preserving the
possibility of” discretionary relief from deportation under
§ 212(c) of the 1952 INA, 66 Stat. 187, repealed by
Congress in 1996, “would have been one of the principal
benefits sought by defendants deciding whether to accept



a plea offer or instead to proceed to trial.” We expected
that counsel who were unaware of the discretionary relief
measures would “follo[w] the advice of numerous practice
guides” to advise themselves of the importance of this
particular form of discretionary relief.

Padilla, 559 U.S. at 368 (citations omitted) (quoting St. Cyr, 533 U.S. at 322-23,
323 n.50). The Court’s own explanation demonstrates how preserving a client’s
“right to remain in the U.S.” (Padilla, 559 U.S. at 368) and avoiding removal
necessarily require both avoiding removability and preserving eligibility for relief

from removal.’ See also Carachuri-Rosendo v. Holder, 560 U.S. 563, 581 (2010)

> While unnecessary to deciding Mr. Martinez’s appeal, amici provide this additional information
about the structure of federal immigration proceedings in order to assist this Court in adjudicating
this case. Like many laws, the Immigration and Nationality Act (“INA”) is comprised of many
numbered and lettered subsections of a large statute. The immigration consequences of charges,
convictions, and sentences are found throughout the INA: for example, in the sections titled
“deportable” noncitizens (INA § 237, 8 U.S.C. § 1227), “inadmissible” noncitizens (INA § 212, 8
U.S.C. § 1182), “removal proceedings” (INA § 240, 8 U.S.C. § 1229a), “cancellation of removal;
adjustment of status” (INA § 240A, 8 U.S.C. § 1229b), “asylum” (INA § 208, 8 U.S.C. § 1158),
“adjustment of status of refugees” (INA § 209, 8 U.S.C. § 1159). All of these statutory provisions
contain clear immigration consequences of convictions and sentences. Procedurally, these
immigration consequences can arise in multiple ways. For example, convictions and sentences are
charged in “notices to appear,” which are the case-initiating documents in removal proceedings.
See INA § 239(a), 8 U.S.C. §1229(a). They arise in ineligibility for asylum, adjustment of status
through family members and employers, temporary protected status, naturalization, and protection
for survivors of human trafficking, violent crimes, and domestic violence—this is a nonexhaustive
list of statutory provisions and immigration circumstances where convictions and sentences can
trigger clear immigration consequences. Amici wish to emphasize that no one or two provisions
of the INA contains the clear immigration consequences of convictions and sentences, which is
consistent with how the Supreme Court understands immigration law, including in Padilla. Two
good examples are: (1) conviction for “crimes involving moral turpitude” falls within two separate
INA provisions (deportable noncitizens and inadmissible noncitizens) and also operates to bar
multiple forms of relief from removal and eligibility for immigration benefits such as
naturalization or Violence Against Women Act relief; and (2) conviction for an “aggravated
felony” is a ground of deportability, relief ineligibility, and asylum and withholding of removal
relief ineligibility, and these grounds are spread across more than five separate INA statutory
provisions.
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(stating that the ability to “seek cancellation of removal” was a way for the
noncitizen to “avoid the harsh consequence of mandatory removal’).

Where the text of the immigration statute is “succinct, clear, and explicit,”
defense counsel’s deficiency in providing a noncitizen client with false assurances,
failing to advise, or providing incorrect advice is clear. Padilla, 559 U.S. at 368—
69. The Supreme Court emphasized that “there is no relevant difference between
an act of commission and an act of omission in this context,” and that
distinguishing between affirmative misadvice and failure to advise would lead to
“absurd results”:

A holding limited to affirmative misadvice . . . . would
give counsel an incentive to remain silent on matters of
great importance, even when answers are readily
available. Silence under these circumstances would be
fundamentally at odds with the critical obligation of
counsel to advise the client of the advantages and
disadvantages of a plea agreement.

Padilla, 559 U.S. at 370 (internal quotations marks omitted). A prominent resource
relied on by the Padilla Court explains that competent defense counsel must:

[T]Thoroughly inform the client of the immigration
consequences, defense counsel should tell the client a)
what DHS will do to them as a result of the conviction, b)
the different forms of immigration relief that will be
foreclosed to them as a result of this conviction, and c) the
forms of immigration relief that will be open to them, even
with this conviction, and what they must do to qualify for
each.
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N. Tooby, Criminal Defense of Immigrants § 8.19 (3d ed. 2003) (emphasis added);
see Padilla, 559 U.S. at 368 (citing N. Tooby, Criminal Defense of Immigrants §
1.3 (3d ed. 2003)). “[E]ffective counsel will in fact research the exact immigration
consequences that attach to the conviction of the offense(s) charged, and each
likely alternative, so that the case can be defended so as to minimize the

immigration effects[.]” N. Tooby, Criminal Defense of Immigrants § 8.19.

Defense counsel’s representation in this case clearly fell below the
professional standards established in Padilla. It is undisputed that defense counsel
failed to advise Mr. Martinez that he would become ineligible for the only form of
immigration relief for which he qualified, failed to negotiate to avoid this dire
immigration consequence (mandatory deportation), and misadvised him as to the
effect of his flawed and erroneous negotiation to avoid an “aggravated felony”
conviction.® See Brief for Defendant-Appellant at 12-13. His representation was

ineffective.

¢ The record indicates a dispute as to whether defense counsel misadvised Mr. Martinez that he
would remain eligible for relevant immigration relief. Mr. Martinez avers that defense counsel
told him he would remain eligible, while defense counsel has stated he only told Mr. Martinez he
was avoiding an aggravated felony conviction. Amici believe defense counsel’s account is
implausible, as amici cannot imagine why defense counsel would provide the erroneous
aggravated felony assessment if he did not believe that would in some way benefit Mr. Martinez.
Nevertheless, this contested fact is irrelevant, because uncontested facts establish that defense
counsel’s performance was deficient under Padilla: at a minimum, defense counsel concededly (a)
failed to advise Mr. Martinez as to ineligibility for relief from removal, (b) failed to negotiate to
avoid this immigration consequence, and (c) wrongly advised Mr. Martinez that this conviction
would not be an aggravated felony due to the 364-day sentence. This representation was
objectively unreasonable under prevailing professional standards and was unconstitutional.

12



Consistent with federal and New York law, this Court applies the Padilla
obligation where the immigration consequence at issue is statutory eligibility for
discretionary relief from removal, as is the case here. This is consistent with the
Supreme Court’s understanding of ineligibility for discretionary relief as being a
critical immigration consequence that noncitizen defendants require information
about before deciding to plead guilty. See Padilla, 559 U.S. at 368 (explaining that
preserving eligibility for relief would be “one of the principal benefits sought by

defendants deciding whether to accept a plea offer or instead to proceed to trial”);

People v. Abdallah, 153 A.D.3d 1424, 1426 (2d Dep’t 2017) (“Courts have
recognized the significance to a defendant, in pleading guilty, of a possibility of
discretionary relief from removal[.]”).

In People v. Abdallah, the noncitizen had pled guilty to an offense that made

him “mandatorily deportable and ineligible for cancellation of removal.” Id. In
finding defense counsel in the case ineffective, this Court explained that “counsel
had a duty to give correct advice as to the immigration consequences of the plea.”
Id. Because counsel “misadvise[ed] the defendant that there was a possibility of
receiving a cancellation of removal,” the defense attorney’s performance “fell
below an objective standard of reasonableness under Strickland.” 1d. at 1426-27.

In People v. Alexander, this Court similarly found that the defendant’s

averments that his counsel misadvised him as to immigration consequences were

13



not contradicted by the record, where his defense counsel’s representations
suggested that “counsel did not realize that the defenses to deportation which the
defendant might have raised in immigrant court would be barred by his plea.” 208

A.D.3d 1247, 1249 (2d Dep’t 2022).”

7 These holdings are consistent with the decisions of the First and Third Departments, and high
courts outside of New York. In People v. Lantigua, the noncitizen alleged that his defense
counsel did not properly advise him that his guilty plea would cause “permanent ineligibility for
legalization of his immigration status” and argued this subjected him to ineffective assistance of
counsel. 184 A.D.3d 80, 83-84 (1st Dep’t 2020). The court held that, if true, these facts would
establish deficient performance by defense counsel that fell below an objective standard of
reasonableness. Id. at 85. In People v. Reynoso, the court acknowledged that “providing
incorrect information concerning the deportation consequences of the plea”—which in that case
included “eligib[ility] to have the United States Attorney General cancel his or her
deportation”—would constitute ineffective assistance. 88 A.D. 3d 1162, 1163-64 (3d Dep’t
2011). See also Commonwealth v. Lavrinenko, 473 Mass. 42, 50-54 (2015) (holding defense
counsel’s general warning about immigration consequences fell below professional standards
where counsel failed to advise that guilty plea would effectively eliminate noncitizen’s chances
of receiving inadmissibility waiver for adjustment of status to lawful permanent resident); Araiza
v. State, 149 Hawai’i 7, 9 (2021) (“Despite her attorney’s reference to deportation being ‘almost
certain,” when taken as a whole, his advice conveyed that there was a realistic possibility Araiza
would not be deported. In reality, Araiza was precluded from discretionary relief from
deportation because of her conviction. Araiza is therefore entitled to relief.” (citation omitted));
State v. Nunez-Diaz, 247 Ariz. 1, 4-5 (2019) (holding that counsel’s failure to give correct
advice about clear consequence of the plea—ineligibility for cancellation of removal under INA
§ 240A(b)(1), 8 U.S.C. § 1229b(b)(1)—was deficient under Padilla and satisfied the first prong
of Strickland); Diaz v. State, 896 N.W.2d 723, 729, 732 (Iowa 2017) (concluding professional
norms show counsel must advise regarding “all” adverse immigration consequences, including
bars to relief from removal; stating that “deportation is a broad concept, and the adverse
immigration consequences of a criminal conviction to a noncitizen under the immigration statute
are not limited to removal from this country,” but also includes “consequences associated with
removal, such as exclusion, denial of citizenship, immigration detention, and bar to relief from
removal”’); Daramola v. State, 294 Or. App. 455, 467-68 (2018) (approvingly citing Diaz, 896
N.W.2d at 729); Budziszewski v. Commissioner of Correction, 322 Conn. 504, 507 (2016) (“In
circumstances when federal law mandates deportation and the client is not eligible for relief
under an exception to that command, [defense] counsel must unequivocally convey to the client
that federal law mandates deportation as the consequence for pleading guilty.”).
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Both Padilla and this Court’s precedents hold unambiguously that defense

counsel has an obligation to advise noncitizen defendants fully and accurately as to
eligibility for relief from removal, and to negotiate to avoid relief ineligibility. In
Mr. Martinez’s case, the uncontested facts in the record establish that his defense
counsel did not do so. See Brief for Defendant-Appellant at 12-20. As such,
defense counsel’s representation fell below objective standards of reasonableness
and violated his constitutional rights to effective assistance of counsel. Because
the County Court failed to recognize this constitutional violation, the decision is
contrary to law and must be reversed.
II.  Professional Norms Implementing Padilla Clearly Obligate Defense
Counsel to Advise About and Negotiate to Maintain Eligibility for
Relief from Removal.

The members of the legal profession who implement Padilla—the
immigration law experts and criminal defense counsel who collectively represent
and advise noncitizen defendants as to immigration consequences—train and
instruct criminal defense lawyers on their critical constitutional duty to advise
about and negotiate to avoid clear ineligibility for statutory relief from removal.
This principle pervades the professional practice guides, trainings, and other

resources for defense attorneys issued since Padilla, including numerous

professional resources available at the time of Mr. Martinez’s plea in 2019. The

American Bar Association Criminal Justice Standards, for example, provide that
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defense counsel “should investigate and identify particular immigration
consequences’’ that may result from criminal proceedings, including “removal,
exclusion, bars to relief from removal, immigration detention, denial of citizenship,
and adverse consequences to the client’s immediate family[.]” ABA Criminal
Justice Standards of the Defense Function 4-5.5 (4th ed. 2017),

https:// www.americanbar.org/eroups/criminal justice/standards/DefenseFunctionF

ourthEdition/ (“Special Attention to Immigration Status and Consequences”); see

also Padilla, 559 U.S. at 367 (citing ABA Standards for Criminal Justice
Prosecution Function and Defense Function 4-5.1(a), p. 197 (3d ed.1993); ABA
Standards for Criminal Justice, Pleas of Guilty 14-3.2(f), p. 116 (3d €d.1999)).
In addition, in New York specifically, robust resources provided by the
State’s Office of Indigent Legal Services (“ILS”) for criminal defense counsel
include—and often highlight—relief eligibility as a core feature of the duty to
noncitizen defendants. See New York Office of Indigent Legal Services, ILS

Standards for Establishing and Administering Assigned Counsel Programs: Black

Letter Standards with Commentaries § 9.2.1, p. 25 (July 1, 2019), available at

https://www.ils.ny.gov/files/ACP%20Standards%20with%20Commentary%20070
119.pdf.
It is also likely that, had Mr. Martinez’s defense counsel sought immigration

expertise to assist him in giving competent representation to Mr. Martinez, he
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could have done so through the ILS RIAC servicing defenders in Orange County.
See id., p. 25 n.42 (directing defenders representing non-citizens to consult with
the RIAC in their region). The ILS has created six RIACs—covering all of New

York State—to provide comprehensive Padilla advice and counsel to indigent

noncitizen defendants. See Affirmation of Andrew Wachtenheim in Support of

Motion for Leave to File a Brief of Amici Curiae, 9 1; Exhibit A, § 3. The

criminal-immigration law specialists in the RIACs frequently provide these
services to privately retained counsel, particularly where such counsel also sits on a
county 18B panel, like defense counsel in this case. See Trachte Law Office PC,

http://www.trachtelaw.com/. Yet the record in this case shows that defense

counsel did not contact the RIAC, instead providing wrong and incomplete advice
to Mr. Martinez, and impermissibly instructing Mr. Martinez to consult with an
immigration attorney rather than providing him the requisite immigration advice
under Padilla. See Brief for Defendant-Appellant at 6-7, 12-13, 42. Because
defense counsel’s performance fell below these clear professional norms, he was
ineffective.

After the Supreme Court delineated defense counsel’s obligation in Padilla,
experts in the field of immigration law and criminal defense—including national
organizations and local and regional defender offices and immigration legal

support centers—took note, and they incorporated Padilla into professional
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practice guides, trainings for defense counsel, and other resources for defense
attorneys. Across the board, these practice guides and professional trainings
explicitly require defense counsel to advise regarding eligibility for relief from
removal and to negotiate to avoid relief ineligibility, before a client pleads guilty
and is sentenced. Indeed, numerous professional resources, training materials, and
practice guides available at the time of Mr. Martinez’s plea show that prevailing
professional norms required his defense counsel to advise him fully and accurately
about the statutory ineligibility for cancellation of removal that would inevitably
result from his plea and sentence, and to negotiate to avoid that clear immigration
consequence. See Padilla, 559 U.S. at 366-68; supra Section I. Defense counsel’s
failure to do so is constitutionally deficient representation that falls far below an
objective standard of reasonableness.

National practice guides and resources instruct defense counsel to advise
noncitizen defendants regarding eligibility for relief from removal and to negotiate
to avoid disqualification from relief, in order to avoid deportation. For example,
shortly after the Supreme Court decided Padilla, the Defending Immigrants
Partnership, which is a national network of immigration law and criminal defense
experts and service providers and includes several amici, issued practice guides
that instruct defense counsel to advise about relief eligibility in order to comply

with their constitutional obligations. See, e.g., Defending Immigrants Partnership,
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“Duty of Criminal Defense Counsel Representing an Immigrant Defendant After

Padilla v. Kentucky” (Apr. 9, 2010), available at

https://nysba.org/NY SBA/Coursebooks/Fall%202013%20CLE%20Coursebooks/B

est%20Immigrant%200utcomes/2.DutyofCriminalDefenseCounselRepresenting.p

df. Similarly, for over a decade amicus Immigrant Defense Project has published
online the two-page “Immigration Consequences of Crimes Summary Checklist,”
which extensively covers the conviction and sentence bars to relief from removal.
See Immigrant Defense Project, “Immigration Consequences of Crimes Summary
Checklist” (last updated June 2017), available at

https:// www.immigrantdefenseproject.org/wp-content/uploads/Imm-Consq-

checklist-2017-v3.pdf. It is amici’s direct experience that immigration and

criminal defense lawyers across the country keep this resource posted in their
workspaces and carry this with them in their daily practice. The Immigrant Legal
Resource Center, another nationally recognized expert in this field, publishes a free
online resource, “Immigration Relief Toolkit for Criminal Defenders: How to
Quickly Spot Possible Immigration Relief for Noncitizen Defendants,” which
informs defense lawyers about the importance of advising about and negotiating to
preserve immigration relief for any noncitizen who is already removable on
another basis, and specifically advises about cancellation of removal ineligibility.

See Immigrant Legal Resource Center, “Immigration Relief Toolkit for Criminal
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Defenders: How to Quickly Spot Possible Immigration Relief for Noncitizen
Defendants” § N.17 (Jan. 2016), available at

https://www.ilrc.org/sites/default/files/resources/17 questionnaire jan_2016_final.

pdf.®

In New York, countless training materials and practice guides created by
public defender offices and recognized experts in criminal defense of immigrants
throughout the state consistently reiterate that, consistent with Padilla, defense
counsel must advise clients about preserving eligibility for relief from removal,
among other immigration consequences. As an example, a “Crimmigration”
training for public defenders, legal aid attorneys, and 18B attorneys presented by
two public defender offices—amicus RIAC — Hudson Valley and the Legal Aid
Society of Westchester County—discussed “Applications to Avoid Being
Deported; ‘Relief” from Removal,” which included cancellation of removal and
other applications for relief. (Regional Immigration Assistance Center of the
Hudson Valley, “Crimmigration Update 2019: Immigration Proceedings and Relief
from Removal,” at 2 (October 25, 2019), attached as Exhibit C-8). This training

specifically covered in detail the eligibility requirements and bars for cancellation

8 See also “Life After Padilla v. Kentucky: What Defense Attorneys Should Know,” New York
State Defenders Association, Inc. (2011) (advising defenders that Padilla requires advising about
and negotiating to preserve relief, and also training defenders on aspects of relief and providing
information about expert  resources they can consult), available at
https://ocgov.net/assets/PublicDefender/Docs/201 1/Life AfterPadilla.pdf.
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of removal. (Id. at 3). Notably, the Regional Immigration Assistance Center that
gave this training is the designated RIAC for the Orange County 18B panel, and
defense counsel in this case is an attorney on that panel. See Trachte Law Office

PC, http://www.trachtelaw.com/.

A separate training given to defense attorneys by an amicus Regional
Immigration Assistance Center in New York explains that in order to “ensure
Padilla compliance,” defense counsel must be aware of and advise regarding
immigration consequences including “relief from removal” and “future
applications (e.g. green card and citizenship).” (Regional Immigration Assistance
Center Region 2, “Padilla Principles in Practice: Implications on Immigration from
Family and Criminal Court Matters,” at 2 (April 24, 2019), attached as Exhibit C-
4). In addition to deportation and inadmissibility, negative immigration
consequences of a plea include eligibility for “relief in immigration court”™ —
including “cancellation of removal, asylum, withholding of removal, CAT, etc.”—
as well as eligibility for green card, citizenship, and waiver of inadmissibility. (Id.
at4). See also Regional Immigration Assistance Center Region 2, “Padilla
Principles in Practice 2019” (November 4, 2019) (reiterating that defense counsel
must advise regarding relief from removal and immigration status and benefits),

attached as Exhibit C-5.
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A training for defense attorneys conducted by amicus New York County
Defender Services teaches that a defense attorney must advise noncitizen clients
about “ineligibility for or denial of application for” lawful status, green card, or
citizenship, among other immigration consequences. (New York County Defender
Services, “Effective Representation of Immigrant Clients,” at 6-7 (October 2019),
attached as Exhibit C-1). The training explains that undocumented noncitizens
“may be eligible to become documented” and that criminal case dispositions can
bar eligible noncitizens from that immigration relief. (Id. at 8).

A training by amicus Brooklyn Defender Services instructs that defense
attorneys “have a duty to ensure that noncitizen clients understand how the
existence and resolution of the criminal case may affect their ability to lawfully
remain in the United States.” (Brooklyn Defender Services, “Immigration
Consequences: Background, Strategies, and Protocol for Working with BDS
Padilla Counsel,” at 3 (October 7, 2019), attached as Exhibit C-3). This duty
includes advising about immigration concerns such as “avoiding deportation or
preserving future eligibility for a visa.” (Id. at 3). The training further explains
statutory grounds for removal and ineligibility for relief from removal. (Id. at 6
(specifically noting the INA prohibits a “good moral character” finding where a

person is imprisoned for 180 days or more pursuant to conviction)). All defense
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attorneys must determine: “If my client takes this plea . . . Will they become
ineligible for LPR status or some other relief from deportation?” (Id. at 7-8).

A training given by the Neighborhood Defender Services of Harlem’s
Immigration Defense Practice explains the ways a conviction can bar a
noncitizen’s eligibility for relief from removal, discretionary waivers, adjustment
of status, and persecution-based relief such as asylum. (Neighborhood Defender
Services of Harlem, “Immigration Consequences of Criminal Dispositions,” at 3-4
(2019), attached as Exhibit C-7).

A CLE program given by amicus New York State Defenders Association
(“NYSDA”) and public defender office Queens Law Associates—also given to
defender offices and audiences across New York State—instructed on what Padilla

requires of defense attorneys. Citing the text of Padilla, this training explained that

the “Scope of 6" Amendment duty extends to not just avoiding deportation but also
to the possibility of preserving discretionary relief from deportation.” (New York
State Defenders Association Criminal Defense Immigration Project and Queens
Law Associates, “Life After Padilla v. Kentucky: What Defense Attorneys Should
Know,” at 6 (May 4, 2010), attached as Exhibit C-12). The training further
instructs defense counsel to investigate and learn the client’s goals, which may
include to “Preserve eligibility to get future immigration benefits” and to “preserve

ability to ask immigration judge to stay in US.” (Id. at 10). And further, defense
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counsel must “[a]nalyze immigration consequences of a plea/sentence” and
“[d]etermine impact of charge/plea offer on ‘discretionary relief” or other
immigration status.” (Id. at 11).

A quick-reference guide for appointed defense counsel in New York City
Criminal Courts states that convictions may cause adverse immigration
consequences, for documented and undocumented individuals, including
ineligibility for relief from deportation. (Immigrant Defense Project, “Immigration
Status Guide for Assigned Counsel,” at 2 (May 2019) (citing Padilla), attached as
Exhibit C-11). And finally, a training given by amicus Immigrant Defense
Project’s Padilla Support Center in 2018 specifically highlights that “deportation is
not the only possible consequence” of criminal cases, and that consequences
include “[b]ar to relief from deportation.” (Immigrant Defense Project Padilla
Support Center, “2018 Updates Crim-Imm 101: Understanding Immigration
Status,” at 11-12 (March 2018), attached as Exhibit C-10). The training further
advises defense counsel that “[p]eople who are undocumented may be eligible to
become documented” and that criminal contacts can “[b]ar eligibility for pending
or future applications.” (Id. at 13-14).

Because Padilla requires that defense counsel attend to relief eligibility as
part of effective representation of noncitizen defendants, defense counsel are

trained to do so, and professional legal resources and practice guides advise
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defense counsel to do so. In this case, defense counsel’s performance fell clearly
short of this objective standard of reasonableness.
CONCLUSION
Defense counsel provided constitutionally deficient performance to Mr.
Martinez, causing him mandatory deportability and ineligibility for critical relief
from removal that would have allowed him to remain in the United States
indefinitely as a lawful permanent resident with his family. Because counsel’s

performance was clearly deficient under Padilla and this Court’s precedents, the

County Court decision denying the § 440.10(1)(h) motion is contrary to law and

must be reversed.

Date: August 3, 2023 Respectfully submitted,

/s/Andrew Wachtenheim
Andrew Wachtenheim

(NY Bar #4916813)
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: SECOND JUDICIAL DEPARTMENT

——— X
THE PEOPLE OF THE STATE OF NEW YORK,
Respondent,
Docket No. 2023-04231
Ind. No. 505/2018
-against- DECLARATION OF AMELIA

MARRITZ, ESQ.

MARCO A. MARTINEZ,
Defendant-Appellant
-—-- X

Amelia Marritz, an attorney admitted to practice law in the courts of the State
of New York, affirms under the penalties of perjury:

1. I, Amelia Marritz, am a Senior Litigation Attorney employed by the
Immigrant Defense Project.

2. On July 13, 2023, I emailed public defender organizations, New York State
Office of Indigent Legal Services Regional Immigration Assistance Centers
(hereinafter, “RIACs”), and organizations of criminal defense and immigration
lawyers across New York State to request training materials used by their
offices to instruct criminal defense attorneys how to comply with their

constitutional obligations pursuant to Padilla v. Kentucky.




3. OnJuly 19, 2023, I received an email from New Y ork County Defender
Services (“NYCDS”) that attached slides excerpted from a NYCDS training
entitled “Effective Representation of Immigrant Clients,” dated October 2019.
This document is attached to this Affirmation as Exhibit C-1.

4. On July 19, 2023, I received an email attaching a document entitled
“Complying with Padilla and Peque: A Skills & Diversity Training,” which
contains slides excerpted from a training program presented by RIAC—
Western New York. The attorney who emailed this document to me is
currently an attorney working for the RIAC—Western New York and stated in
the email that this training was given as a Continuing Legal Education (CLE)
training in 2019. This document is attached to this Affirmation as Exhibit C-2.

5. On July 19, 2023, I received an email from Brooklyn Defender Services that
attached slides excerpted from a training program entitled “Immigration
Consequences: Background, Strategies, and Protocol for Working with BDS
Padilla Counsel,” dated October 7, 2019. This document is attached to this
Affirmation as Exhibit C-3.

6. On July 19, 2023, I received several materials by email from RIAC—Central
New York. I received slides excerpted from a training program entitled

“Padilla Principles in Practice: Implications on Immigration from Family and



Criminal Court Matters,” which state that the training was held on April 24,
2019, in Oneonta, NY. I received slides excerpted from a second training
entitled “Padilla Principles in Practice 2019,” which state that the training was
held on November 4, 2019, in Elmira, NY. Finally, I received a RIAC
newsletter, dated January 2019, containing an article entitled “Anatomy of an
Advisal: Relief from Removal.” These three documents are attached to this
Affirmation as Exhibits C-4, C-5, and C-6, respectively.

. On July 20, 2023, I received an email from the Neighborhood Defender
Services of Harlem (“NDS”) attaching slides excerpted from a training entitled
“Immigration Consequences of Criminal Dispositions,” given by NDS’s
Immigration Defense Practice. The email stated that this training was given in
2019. This document is attached to this Affirmation as Exhibit C-7.

. On July 20, 2023, I received an email from RIAC—Hudson Valley that
attached a document entitled “Crimmigration Update 2019,” which contained
a program agenda and slides from a training program entitled “Immigration
Proceedings and Relief from Removal: Defenses in Immigration Court and
Benefits Available to Non-citizens.” The document states the training was held
on October 25, 2019, in Hudson, NY. This document is attached to this

Affirmation as Exhibit C-8.



9. On July 20, 2023, I obtained from the records of my own office, the Immigrant
Defense Project (“IDP”’), which is also RIAC-NYC, slides excerpted from a
training program entitled “The Intersection of Immigration, Criminal, and
Family Law: An Overview,” a training given by IDP and other presenters at
the New York State Court of Appeals. The training is dated March 28, 2019.
This document is attached to this Affirmation as Exhibit C-9.

10.0n July 20, 2023, from IDP’s files, I obtained slides excerpted from a training
program entitled “2018 Updates Crim-Imm 101: Understanding Immigration
Status.” This training was presented in March 2018 by IDP’s Padilla Support
Center and in our role as RIAC-NYC. This document is attached to this
Affirmation as Exhibit C-10.

11.0n July 20, 2023, I obtained from IDP’s files an excerpt from a document
entitled “Immigration Status Guide for Assigned Counsel,” dated May 2019.
This document is attached to this Affirmation as Exhibit C-11.

12.0n July 23, 2023, I received an email from the New York State Defenders
Association (“NYSDA”) attaching slides excerpted from a training program

entitled, “Life After Padilla v. Kentucky: What Defense Attorneys Should

Know.” The document states that this training was presented by the NYSDA



Criminal Defense Immigration Project and Queens Law Associates on May 4,
2010. This document is attached to this Affirmation as Exhibit C-12.
13.1 declare under penalty of perjury that the foregoing is true and correct to the

best of my knowledge.

Respectfully submitted,

/s/ Amelia Marritz

Amelia Marritz, Esq.
Immigrant Defense Project
P.O. Box 1765

New York, NY 10027

Dated: New York, NY
August 3, 2023
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The Regional Immigration Assistance Center provides legal support for attorneys who
represent indigent noncitizen clients in criminal and family court. Founded in the wake of
Padilla v. Kentucky, there are six centers located in New York State. Region 2 covers sixteen
counties in the central part of the state.

*RIAC2 is administered by the Criminal Division of the Oneida County Public Defender.

ANATOMY OF AN ADVISAL:

RELIEF FROM REMOVAL

Although we do our best to avoid any client being placed in removal
proceedings, there are often times when your client is “otherwise removable”
for reasons unrelated to your criminal or family court case. In those
circumstances, if your client’s goal is to remain in the U.S. (as opposed to
wanting to be deported and obtaining a shorter jail sentence), it is imperative
to preserve your client’s eligibility for relief in Immigration Court.

There are many types of relief that may be available to someone in removal
proceedings: Adjustment of Status (AOS); Cancellation of Removal (COR)
for LPRs and, though more difficult, non-LPRs; COR for victims protected
under the Violence Against Women Act (VAWA?®); eligibility for certain
special visas: T Visa (victims of trafficking), U Visa (victims of certain
crimes); Special Immigrant Juvenile Status (SIJS); Temporary Protected
Status (TPS), Asylum, Withholding of Removal, Application under
Convention Against Torture (CAT); waivers of inadmissibility and
deportation; and, Voluntary Departure. Depending on the circumstances, one
or more criminal convictions will disqualify your client for most, if not all,
B LRLIBPRTINIIEIENE forms of relief from removal.
CLE, March 22, 2019
What criminal convictions disqualify someone from these types of relief?
(O LTT=F-LoN G [V AV E T TIA A Here are a few examples:
CLE, September 13, 2019

1. Aggravated Felony (AF): precludes relief in all but CAT claims.

CIMT: precludes relief in non-LPR COR applications and AOS

BOOK YOUR NEXT TRAINING (unless petty offense exception applies).
SESSION NOW! 3. Controlled Substance Offense (CSO): precludes COR and AOS.

(*VAWA': if it is re-enacted, as of this writing, it has expired with no action from
Congress.)



CONTACT US!
Tel. (315)356-5794
Fax (315)356-5795

Sharon Ames, Esq.
sames@ocgov.net
CELL: (315)272-0505

Tina Hartwell, Esq.
thartwel@ocgov.net
CELL: (315)264-9217

Chief Defenders & Assigned
Counsel Administrators:

Contact the RIAC2 to
schedule your 2019 training,
lunch hour or other session
in your office/county. We
will provide CLE credit!

The best way to illustrate this is with a hypothetical that represents a common
scenario:

You have been assigned to represent Samuel, who is charged with
Attempted Robbery 2d. Based on the thorough intake that you got from
your client, you know that he entered the U.S. as a refugee in 2011 and got
his green card after he was here for a year. The copy of his green card that
you were able to obtain says he has been a resident since July 1, 2011. The
date the alleged offense is December 15, 2018. He has never left the U.S.
since his arrival. He has two prior convictions for Petit Larceny from June
2013 and September 2018. He was sentenced to a CD for the first PL
conviction (2013) and 3 years of probation for the second (2018); a VOP
has been filed. On the current charge, the ADA has offered a plea to Petit
Larceny with a sentence of one-year in jail in satisfaction of the Attempted
Robbery 2d; the VOP sentence is 179 days in jail concurrent. He is not
eligible for YO treatment.

Can he accept the offer? Answer: No. Why?

Samuel is “otherwise removable” because he has two CIMT convictions. No
matter what he pleads to, he is at risk of being placed in removal proceedings
based on those two CIMT convictions. However, because he has been a LPR
for five years and has been continuously present in the U.S. for a period of 7
years prior to the commission of the second CIMT, he is eligible for
Cancellation of Removal for LPRs as long as he has not been convicted of an
Aggravated Felony (see, INA §240A(a)). Because the offer to plead to Petit
Larceny with a sentence of one-year in jail is an Aggravated Felony (“theft
offense” with a sentence of one year or longer; see, INA §101(a)(43)(G)),
Samuel will be ineligible for any relief from removal other than a possible
claim under the CAT, which is extremely difficult to win.

The advice from the RIAC will be to ask the ADA for a reduction of the
sentence by one day to 364 days in jail (i.e. they can have their Petit Larceny
conviction), so that Samuel’s eligibility for relief from removal will be
preserved. This is one possible way to protect his ability to remain in the
United States even though he is “otherwise removable.”

The lesson here is that just because your client may be subject to removal
from the U.S., you should not assume that there is “nothing to be done” to
protect your client from being deported. Avoiding the AF, or a CIMT, or a
CSO can make all the difference to your client. You will have this
information as part of the RIAC’s advisal. If you are certain that your client
will be placed in removal proceedings, give your client a copy of the advisal
to show to an immigration attorney who will be able to investigate the
avenues of relief available.

To avoid disastrous consequences of post-indictment plea restrictions,
contact the RIAC immediately upon your assignment so that you can take a
proactive approach in getting an immigration “friendly” disposition for your
client.


mailto:sames@ocgov.net
mailto:thartwel@ocgov.net
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Crimmigration Update 2019

PROGRAM AGENDA

eeting Obligations under Padilla v.
e/Case Law Update.

and Defenses to Removal: What are We

Robert Horne, Esq. &
Craig J. Small, Esq.
Regional Immigration Assistance Center,

‘ Robert Horne is the Managing Attorney of the Regional
Region 4

Immigration Assistance Center, Region 4 (RIAC). Prior to joining
the RIAC, Mr. Horne engaged in criminal, immigration and

October 25, 2019 family court representation for over 25 years while in private
1:00 pm — 3:00pm practice.
(Registration begins at 12:30 pm)

Columbia-Greene Craig J. Small is a Staff Attorney for the Regional Immigration
Community College Assistance Center, Region 4 (RIAC). Prior to joining the RIAC,
4400 Rt. 23 Mr. Small worked with the Immigrant Defense Project and the
Hudson, NY 12534 Catholic Charities of Newark Immigration Assistance Program.
Room PAC 614

& %k >k %k ok
Presented by
Columbia County Public Defender’s
Office
Greene County Public Defender’s Office
The Regional Immigration Assistance This program is open to Public Defenders, Legal Aid
Center Attorneys and 18B Attorneys. The program is free, but
Legal Aid Society of Westchester County pre-registration by October 21, 2019 is required.

MCLE Credit 2.0

The Legal Aid Society of Westchester County has . . . . .

been certified by the New York State Continuing To register, please email the Regional Immigration
Legal Education Board as an Accredited Provider Assistance Center at cjsmall@laswest.org. Be sure to
of Continuing Legal Education in the State of include your name, address, telephone number and
New York. This transitional/nontransitional email address so the certificate of CLE attendance can
program has been approved in accordance with be delivered to you.

the requirements of the Continuing Legal

Education Board for a maximum of 2 credit

hours. No CLE credit may be earned for repeat

attendance at any accredited CLE activity within

any one reporting cycle.




Immigration Proceedings and
Relief from Removal:

Defenses in Immigration Court and Benefits
Available to Non-citizens

Release on Bond under 236(a)

» Persons not subject to mandatory detention may be released on bond
(minimum $1500) or on conditional parole — sse INA 236(a), 8 USC 1226(a)

» Bond/parole may be revoked at any time and person re-arrested — sea INA
236(b), 8 USC 1226(b)

» Bond granted unless threat to nat'l security, flight risk or poor bail risk — see
Matter of Patel, 15 |&N Dec. 666 (BIA 1976)

- But see 3 CFR §§236.1; Matter of D~J-, 23 1&N Dec. 572 (A.G. 2003) (asserting
broader discretion 1o detain nol limited to flight risk and dangerousness)

7/20/2023

NOTICE
T0
APPEAR
(NTA)

Mandatory Detention under 236(c)

~ For non-citizen subject to the grounds of inadmissibility
{EWI or person seeking admission into US, including returning LPR):
* ONE Crime Involving Moral Turpitude (CIMT)
> EXCEPTIONS

» One CIMT, max sentence no grestar Ihan | yr, 3nd. if convietsd, sentunce imposed no greater
than § manths - Patty Offsnse” Excaption

» Undar 18 and five years baforo date of application exteption
+ Controlled subslance offense
Various prostitution-related offenses
© Human trafficking, money laundering, security grounds and terrorist activities
- Diplomatic immunily & “serious criminal activity"

S823 USC 1225(e)(1)(A)




ryry

Mandatory Detention under 236(c)

» For non-citizen subject to the grounds of deportability
{LPR currently In US or person who antered lawfully with inspection):

« Two or mora CIMT (anytimo after admission)

One CIMT canviction and sentence of at least one yoar
« NOTE Mo longar inclurdes A misdemeanor affenses in MYS

Aggravated felony

+ Controlled substance offense (other than a single offense for possession of 30g or less MJ)

«  Deportable "Fircarms offense”

Various security and terrorist aclivity grounds

Seo # USC 1226(c)(1)(8),(C)

Immigration Proceedings:
While Serving Criminal Sentence
Institutional Remaval Pragram (IRP)/Institutional Hearing Program (IHP):

> These are Immigration hearings that are held while noncitizen Is in
prison serving a criminal sentence

> Many of these hearings are done In state/federal prisons by telephone
or video conferencing

> Noncitizen has the right to object to these video and telephone hearings
(But they will likely still happen)

7/20/2023

Proceedings in Immigration Court

Master Calendar Hearings
¥ These are short immigration hearings
> There may be several master calendar appearances
» Admit or deny allegations alleged in the Notice to Appear (NTA)
» Inform the immigration judge of what relief is being sought
3 Set up schedules to file applications with the court

Individual/Merits Hearing
¥ If there Is an application for relief or if denying allegations of
removability

¥ This is the immigration trial

-

v

v

v

v

v

¥

Applications to Avpid Being Deported -

“Relief” from Removal
Adjustment of Status - (applying or re-applying for a green card)

Cancellation of Removal - (f.e. non-LPR and LPR cancellation of removal)

Special visas - (i.e. T, U & visas)

Citizenship - (i.e. acquire or derive citizenship through parent's citizenship)

Voluntary departure - (teaving the U.S. an your own; 1J can grant up to 120
lays to depart)




Defense to Removal:
Adjusiment of Status

" Must have an:

United States Citizen spouse
United States Citizen child 2 1years old or older
United States Citizen parent (if under 21 years old and unmarried)

Certain criminal convictions or conduct can prevent Adjustment of Status if it renders
the noncitizen inadmissible

* A waiver of inadmissibility may be available. See 8 USC1 182(h)

Generally, must have entered the US in lawful status {with a visa or green card)

Defense to Removal:

Cancellation of

Non-Lawful Per t Resident C il

of Removal
! Requires:

2 10 years physical presence in the United States

) Good moral character for 10 years prior to and through the application process

1) Mot convicted of an offense under IMA § 212(a)(2) (Criminal Grounds of
Inadmissibility), INA § 237(a)(2) (Criminal Grounds of Deportability), or INA §
237(a)(3) (Failure 1o Register /Fraud Deportability Grounds)

Ex: 1 CIMT punishably by a year or mare In jail, regardless of sentence (No longer
includes Class A misdameanors in NYS), OR 1 CIMT with o sentence of mare Ihan 6
months in jall

) Deportation would cause “exceptional and exiremely unusual hardship” to US
citizen or Lawful Permanent Resident spouse, child, or parent {“qualifying relative")

. Discretionary decision: Positive factars outweigh negative factors

11

7/20/2023

Defense to Removal:

Lawful Per Resident C: llation of R | (Graen Card Holderz)
- Requires:
21 7 years continuous residence in the United States after “admission”

1 5 years as a green card holder

] Have not been convicted of an "aggravated felony”

! Discretionary decision: Positive factors outweigh negative factors

: Cancellation of Removal

> Lawful C of Removal removal
proceedings and allows noncitizen to maintain LPR status

¥

Mon-Lawful P i ¢
proceedings and grants noncitizen LPR status

of Removal i removal

"

Can only receive either form of Cancellation of Removal once

¥

Can anly apply for Cancellation of Removal while in removal proceedings
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Defense to Removal:

Persecut

Cancellation of Removal: Stop Time Rule

on Hase

» The "stop-time" rule defines when continuous residence or continuous

physical presence ends. I Asylum, Withholding of R 1, and C ion Against Torture:

Continuous residence/physical presence ends when either the noncitizen
commits a designated criminal offense or is served with a Notice to Appear

iﬂ‘i’A} placing him/her in removal proceedings.

(Ll Ask judge 1o not deport or remove your client because afraid of
being persecuted or tortured in thelr native country

I Being afrald of having economic troubles or hardships not enough

» Designated Criminat Offense: Offense referred to In INA § 212(a)(2) (Criminal Grounds of
Inadimissibility) that renders noncitizen iadmissible under IMA § 2124a)(2) or deportable
under A 237(a}(2) {Criminal Grounds af Deportabllity) or INA § 237(a)(4) (Securlty
Related Grounds)

8.USC 1229b(d)

Persecution Based: Asylum

= Ellgibility:
> Maat the definition of Refugee under INAS 101{a)(42){a)
Qutiide coumey of natlaqstity
Unabils or unatling to retun
At of unwiling (o axall thamdelves of the protwction of that country

Becausn of past fon or faar of futuro A accoun of raco, relighon,
nationality, memberihip in a parsicular toslat graup, of polttical apinon

»  Prasent in the United States ar arriving to the United States
» Applied for asylum within 1 year of thetr arrival to the United 5States
 Evcapt If excaptional clreumitances ar a change In circumstances
+ Ineligible if:

Ordered, Incited, assisted, or otherwise participated in the persecution of others on account of
race, relighon, natlonality, membership In o #5%, or political opinion

» Convicted of a “particularly serfous crime” (1u., aggravated felony)

> Roasonabls grannds for regaiding noncltizen as a danger Lo national securily

> ias iy resettled In another country pror to arriviag In the United States

> NOTE: ficant Update/Onsoiny Litisation

= DBenefits:
> Allgws famity Lo Join or be nclided (parents. children, of spousey
» Provides lawful status In the United States
> After one year can apply for Lawiul Permanent Resident Status 8USC 1156

15 16

Persecution Based: Williholding of Removal

Must be applied for while in removal proceedings

Ha one year filing deadtine

Permission Lo remain fn the US and employment authorizalfon, but no pathway to LPR status
Government retains right to deport individual 1o a third country

Family members cannot join or be included

Eligibility

» Life or freedom would be threatened In the proposed country of removal on account, of race,
rellglon, natlonality, membership In a particular soctal group, or palitical opinlon

Proof of past parsecution or can stablish that It 1s “mors Wkely, hay
upon remaval to that country

Ineligible if: \

» Convicted of a “particularly serious crime* (Le., aggravated felony{les) with aggreqate
sentence of 5 years or more)

» Ordered, Inclted, assisted, or participated In perserution of others becaiise of race, rellglon,
natlonality, membership In a PSG, or palitical opilon

| » Reasonable grounds to belleve the noncitizen Is a danger to national security.

* Deportable under INA 8 217(a)(4)(D) (Participation In Hazi persecutions, genockde, or acts af
torture or extrajudicial kittings)

= NOTE: Ho “flrm resettlement” Bar

W wauld be persecuted




Persecution Based:
Convention Against Torture

Must be applied for while in removal proceedings
No one year filing deadline

v

v

v

Permission to remain in the United States and employment authorization, but no pathway
to LPR status

» Government retains right to deport individual to ancther third country
Family members cannot join or be included
Eligibility:
» 1t s “more likely than not” that they will be tortured if removed to the propesed countiy of removal
Ineligible if:

»  Convicted ul a pﬂ\kn(u!y serlous crime” (1.2, aggravated [=lony(ies) with aggregate sentence of
5 years or m

Ordered, mclbod asslstad, or participated mp«sm:umn of others because of race, celiglon,
nationality, membership in a PG, of politici

» Reasonable grounds to befieve the noncitizen Is a amm to natlonal security
ipation in Nzt genacide, or acts of torture

v ¥

v

v

v

Deportable under INA S
or extrajudiclal kitlings)
> NOTE: Ho “firm resettlement” Bar
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T Visa:

© Eligibility:

= Victim of severe form of trafficking in persons;

VICTIM OF TRAFFICKING

» Comply with ble request for assi ini igation or
prosecution of acts of trafficking (except <18 years of age);

« Will suffer extreme hardship involving unusual and severe harm if removed
from the U.S.

. Benefits:
« Enables residence and employment in the U.S. for up to 4 years
+ Provides pathway to Lawful Permanent Resident (i.e., green card) status

« Allows foreign family to join (i.e., spouses, children or parents of children
under 21)

~ Maximum annual number of visas available =
annually available

5,000 T visas

7/20/2023

Special Visas

- By working with law enforcement or certain government agencies,
a noncitizen may be eligible for a visa to temporarily remain in
the United States and potentially a pathway to Lawful Permanent
Resident status and United States Citizenship. Law enforcement
and certain government agencies must cooperate in the
application process.

T Visa

For victims of human trafficking
QU Visa

For victims of certain serious crimes
s Visa

For providing impartant information on a criminal organization

- Benefits

U Visa: VICTIM OF CRIME

Eligibility

i Must be victim of a qualifying crime/criminal activity violating US law or occurring in the
us

2 Must suffer substantial physical or mental abuse as a result of the criminal activity

2 Must have knowledge and information about the details of the criminal activity

L Must have been, is being, or is likely to be helpful to a “Certifying agency”
l.e., federal, state, or local law anforcement agency, prosecutor, judge, or other authority
respansible for the investigation and/or prosecution of a qualifylng crime or criminal activity. May
atso include Famity court and certain other government agencies.

< Must obtain signed U visa certification signed within the previous 6 months by:
(1) The head of the cartifying agency or any parson(s} designated by the certifying agency
(i) Can include: Federal, State, or local judge, DA's offices, Police Department, Stats Troopers, stc.

i Enables residence and employment in the U.S. for up to 4 years

4 Provides pathway to Lawful Permanent Resident (i.c., green card) status

4 Allaws foreign family to fain (i.e., spouses, children or parents of children undar 21)
Maximum annual number of visas available = 10,000 U visas annually available




U Visa: QUALIFYING CRIMES

- The U Visa applicant must be DIRECT or INDIRECT victim of
one of the following crimes:

Abduction

Felonious
Assault

Murder

Sexual Trafficking ~ Witness
Explaltation Tampering
NOTE:

Includes any similar_activity where the etements of the crime are substantialty similar

Includes attempt, conspiracy, or solicitation to commit any of the above and other related
crimes

S Visa: INFORMANT VISA

I Eligibility
1 Possess critical and retjable a criminal or enterprise
1 Willing to share or has shared this information with federal or state authorities or court
1 Presence In the US [s critical to the success of a eriminal Investigation or prosecution

OR

13 Possess critical and reliable a Lerrorist
L4 Willing to supply or has supplied such information to federal authorities or court
1 Will be or has been placed In danger as a result of providing the fnformation

' Benefits

0 Enables residence and employment in the U.S, for up to 3 years
L1 Provides pathway to Lawful Permanent Resldent (i.2., green card) status
1 Allows forelgn family to join (i.2., spouses, children or parents)

Maximum annual number of visas available =
200 under first basis for eligibility and 50 under second basis for eligibility

7/20/2023

U Visa: Who Can Sign a U Visa Certification?

.1 Any entity that detects, investigates, prosecutes, convicts,
or sentences criminal activity may sign a certification
including:

(1Based on probable cause or detection of criminal activity
. Judges, Magistrates, Commissioners, Other Judicial Officers
EEOC, State and federal departments of labor

[ Based on i tigation or pr ion of criminal activity
Police and prosecutors
© Child or Adult Protective Services
Family Court
Federal agencies (DHS, ATF, FBI, DOL)

LIBased on Conviction or Sentencing
. Prosecutors
| Judges, magistrates, commissioners, and other judicial officers

Temporary Protect Status (TPS)

he of d security may di a foreign country for TPS due
to conditions In the country that temporarily prevent the country's nationals from
safely returning or where country is unable to handle the return of its nationals

"1 Onqoing armed conflict
3 An environmental disaster of an epldemic
1 Other extraordinary and temporary conditiont

. Generally authorized for 18 month period with an aption to renew if DHS re-
designates the country for TPS

Those with TPS:
1 Are not removable from the United States

3 Can attain employment authortzation
4 May be granted authorization to ravel
Does nat provide a pathway to apply for Lawful Permanent Resident status

May be revaked or application to renew denied if individual no longer eligible




Temporary Protect Status (TPS)

- Eligible if:
& Mational of a country designated for TPS.
Extended: Somalla, South Sudan, Syria, and Yemen
Termination Enjoined: E\ Satvador, Honduras, Nicaragua, Hapal, Sudan, and Halti

3 Have been continuously physically present in the US since the effective date of the most recent
designation of the specific country

Exception: bef, casual and (nnocent departures from the US
3 Have continuously resided in the US since the dates specified for the specific country
Exception: brief, casual and innocent departures from the US
= Admissible to the United States as an Immigrant under INAS 212
Ho walvers of inadmissibitity for the criminal or national securlty retated grounds of Inadmissivitity
Not Eligible If:
2 Convicted of any felony
L Convicted of any 2 or more “mfsdemeanors™
Punishable by a year or tess In Jail, but more than 5 days
= Subject to any of the mandatury bars of asylum
Including, being convicted of a “Particularly Serfous Crime” (1.e., an aggravated felony conviction)
= Rendered inadmissible under INAS 212

CITIZENSHIP: Derivative or Acquisition
-1 Some people are US citizens but are not aware
_! This could be possible if:
LI Their parent(s) were US citizens when they were born
OR
1They got their green card as a minor and their parent(s)
became US citizens before they turned a certain age

:“. (usually 18)

} 1 If an individual is a US citizen, generally CANNOT be
\ deported

7/20/2023

Special Immigrant Juvenile Status
(S1JS)
© Eligibility

~ State court (geaerally family court) order finding:

Noncitizen Is dependent on a juvenile court or fs legaily placed into the custody of a state agency, a
private agency, or a private person

Reunification with ane or both of the noncitizen's parents i not viable due to abuse, abandonment,
neglect, or a simllar reason under state law; AND

1t Is not In the noncltizens best fitterest to return to their home country
2 Under 21 years of age
4 Not married
= Present in the United States

- Grant of Special Immigrant Juvenile Status (Form I-360) provides a basis to apply to
Adjust Status to Lawful Permanent Resident (green card holder)

- NOTE: Child granted SIJS cannot petition for either of their parents

26

(on or after February 27, 2001) See 8 USC §1431

+

+ ONE PARENT [SA U S. CITIZEN
(note If adopted — adoption completed

[- UNDER THE AGE OF 18 U Citzonship Act of 2000

AUTOMATICALLY
DERIVES
U8 CITIZENSHIP

+ RESIDED IN PHYSICAL & LEGAL | ]
CUSTODY OF U8 CITIZEN PARENT | g

+

+ CLIENT LAWFULLY ADMITTED TO
THE U.S. AS AN IMMIGRANT
i.e , admitted as a green card holder)

NOTES:
« If US Citizenship Act of 2000 does not apply specific requirements dependent on the
specific law at the time last condition met

* Can file Form N-600, Application for Certificate of Citizenship, or apply for US passport
for proof of citizenship

3
il

28



Voluntary Departure

.| Voluntary Departure: Request to the immigration judge to not issue an
order of deportation. Noncitizen agrees to leave on his/her own.

I Immigration Judge can be given up to 120 days to depart.

1 If allowed to leave voluntarily, noncitizen must have a travel document
(i.e., passport) and must buy their own ticket with the assistance of family
or the Immigration Service if in custody.

! Once your client departs, he/she may be prevented from coming back to
the US.
) CANNOT be granted if convicted of an aggravated felony or deportable
based on terrorism grounds.
| Additional requirements if requesting Yoluntary Departure at the
conclusion of remaval proceedings:
3 Physical presence for at least one year prior Lo Issuance of NTA

(1 Person af “good moral character” for at least § years Immediately proceeding
application for Voluntary Departure

1 Establish that have means to depart US and Intends to do so

Early/Conditional Parole for Deportation Only
(E/CPDO)

I Allows a noncitizen serve less fime in New York State prison

.| Board of Parole can release noncitizen — but only to let Immigration deport
him,
- ECPDO; Need to serve at least half of the minimum sentence
-+ Cannot have been convicted of Violent Felony Offense
-/ Have no ofher unsettled criminal charges or appeals pending

- CPDO: Need to have served minimum sentence
- Have no other unsettled criminal charges or appeals pending

! Procedure:
) Get ordered deporfed by an immigration judge or sign an order to deport
Means glving up or using up all immigration appeals

) Ask Parole Board to grant ECPDO or CPDO

7/20/2023

If Lose Your Immigration Case...

| An appeal must be within 30 days of losing an immigration case

! A motion to reopen or to reconsider an immigration decision can
be filed

L 1f Individual is In custody: Custody Review

- Each person in custody has the right to 90-day, 6 month, and 1-
year reviews of their immigration custody

- | Immigration cannot detain indefinitely unless they can show that
they will deport noncitizen In the near future or noncitizen is a
threat to the community
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IMMIGRATION STATUS GUIDE FOR
ASSIGNED COUNSEL

This quick-reference guide is designed to help appointed counsel in NYC Criminal Court
and Family Court interview clients and identify common immigration statuses for the
purposes of receiving accurate legal consults from the Padilla Support Center.

This guide is not exhaustive. It is for informational purposes only and is not a substitute for
individualized legal advice.

IMMIGRANT
 DEFENSE
- PROJECT

Immigrant Defense Project | Padilla Support Center

212-725-6422 | immdefense.oxrg/psc

Immigrant Defense Project © May 2019 1 www.immdefense.org
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INTRODUCTION: USING THIS GUIDE

Contact with the Criminal & Family Court systems can lead to a broad range
of adverse immigration consequences—including deportation—for both
documented and undocumented people. These consequences are not always
immediately obvious and can impact clients years after the resolution of a case. Moreover,
even a pending Criminal or Family Court case can impact clients who are not U.S. citizens.

It is crucial to seek expert immigration advice early in a case so that you can try to mitigate
these potentially devastating consequences and your client can make informed choices prior
to the outcome of the case.

Moreover, Criminal Court defenders, in 2010, the U.S. Supreme Court held that it is your
constitutional duty to provide affirmative, accurate and individualized advice about the
immigration consequences of criminal charges prior to any plea. See Padilla v. Kentucky, 559
U.S. 356 (2010).

The broad spectrum of immigration consequences that can flow from
Criminal & Family Court contacts

Ineligibility or denial of Inability to ‘ |
application for: reenter the U.S. Ineligibility Exfposure tot
from abroad for bond in enforcemen
documented status I immigration & deportation
I detention
green card Enhanced
penalties for Bar to relief
citizenship unlawful reentry from deportation

The foundation of an accurate immigration consult

In order to get an

Immigration Information Information
accurate consult, history, 2 about prior about current
itis important to including Criminal/Family Criminal/Family
gather the following past & current Court contacts Court case
information unique to immigration

your client: status

This guide will help you identify common immigration statuses so that you can have a
productive conversation with clients and gather the most accurate information possible.
On the next page, we detail some of the fundamental questions to ask clients about their
immigration histories. Throughout the guide, we provide follow-up questions you may ask
clients to verify their immigration status. Additionally, the appendices lay out definitions for
common immigration terms/abbreviations and depict common immigration documents.

Immigrant Defense Project © May 2019 3

www.immdefense.org
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