
(K) Appeal by state. When the state takes an appeal as provided by law from an order 
suppressing or excluding evidence, or from an order directing pretrial disclosure of evidence, 
the prosecuting attorney shall certify that both of the following apply:  
 
(1) the appeal is not taken for the purpose of delay;  
 
(2) the ruling on the motion or motions has rendered the state's proof with respect to the 
pending charge so weak in its entirety that any reasonable possibility of effective prosecution 
has been destroyed, or the pretrial disclosure of evidence ordered by the court will have one 
of the effects enumerated in Crim. R. 16(D).  
 
 The appeal from an order suppressing or excluding evidence shall not be allowed 
unless the notice of appeal and the certification by the prosecuting attorney are filed with the 
clerk of the trial court within seven days after the date of the entry of the judgment or order 
granting the motion. Any appeal taken under this rule shall be prosecuted diligently.  
 
 If the defendant previously has not been released, the defendant shall, except in 
capital cases, be released from custody on the defendant’s own recognizance pending appeal 
when the prosecuting attorney files the notice of appeal and certification.  
This appeal shall take precedence over all other appeals.  
 
 If an appeal from an order suppressing or excluding evidence pursuant to this division 
results in an affirmance of the trial court, the state shall be barred from prosecuting the 
defendant for the same offense or offenses except upon a showing of newly discovered 
evidence that the state could not, with reasonable diligence, have discovered before filing of 
the notice of appeal.  
 
[Effective: July 1, 1973; amended effective July 1, 1975; July 1, 1980; July 1, 1995; July 1, 
1998; July 1, 2001; July 1, 2010.] 


