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I.

Introduction

In 1988, Arkansas passed Constitutional Amendment 68, which provides that
“[t]he policy of Arkansas is to protect the life of every unborn child from conception
until birth, to the extent permitted by the Federal Constitution.” –Ark. Const. amend.
LXVIII, §. Since that time, Arkansas has passed numerous laws affecting the ability of
women to obtain an abortion within the State. Due to the voluminous nature of these
“anti-abortion” laws, this appendix will not address all Arkansas laws concerning
abortion, but instead will focus only on recent 2019 laws and pending legislation.
However, to provide context, it is useful to provide a brief recap of the current state of
the law in Arkansas concerning abortion.
II.

Recent History of Abortion in Arkansas

In 2013, Arkansas passed the “Human Heartbeat Protection Act” which
criminalized abortions after 12 weeks of pregnancy if a heartbeat was detected. 2 At the
time of its enactment, it was one of the most restrictive abortion bans in the nation. In
May of that year, a federal judge issued an injunction against the Arkansas law and in
2015, the Eighth Circuit Court of Appeals affirmed the lower court’s ruling—
1

permanently blocking the Amendment’s enforcement. 3 The injunction left intact the
portion of the Amendment that required a check for fetal heartbeat for women seeking
an abortion, as well as notice to the woman when a heartbeat was detected. 4 However,
the most important change made in 2013 was to the definitional section of the general
provisions of Title 5, which is the primary code section dealing with criminal offenses.
Relevant part, § 5-1-102, reads: “[a]s used in §§ 5-10-101 -- 5-10-105, “person” also
includes an unborn child in utero at any stage of development. [An] “Unborn child”
means offspring of human beings from conception until birth.” 5 The act purportedly
only changed the definition of “person” as it relates to Arkansas’s homicide statutes. 6
In 2015, Governor Asa Hutchinson signed into law a number of abortionrestricting provisions including: (1) the “telemedicine abortion ban”—requiring the
physical presence of a physician when a woman takes an abortion-inducing
medication; 7 (2) defunding Planned Parenthood—denying any state funding to Planned
Parenthood or any social service agency that refers patients to abortion providers,
including grants for programs not related to abortion such as disease prevention; 8 and
(3) a code section that mandates a 48-hour waiting period for women seeking an
abortion. 9
During the 2017 legislative session, Governor Hutchinson signed into law a
number of additional abortion restricting provisions including: (1) a bill banning
dilation and extraction procedures, a common second-trimester abortion procedure; 10
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(2) a “Wrongful Birth” bill—preventing lawyers from suing doctors whose patients give
birth to a baby with disabilities; 11 (3) an “anti-sex discrimination bill”—which requires
doctors to ask if patients know the sex of the fetus and mandates the doctor delay the
procedure to ensure the procedure is not related to the sex of the fetus; 12 and (4) an act
which requires an immediate penalty for abortion clinics that are found to violate even
minor requirements by the Health Department. 13
In July of 2017, a Federal District Court judge enjoined four anti-abortion laws
passed by the Arkansas legislature, including the requirement that medical records be
obtained to determine whether a patient knew the sex of the fetus before getting a
procedure, the ban on second-trimester abortions, a requirement for women under
seventeen to have their parents notified of an abortion, and a mandate that doctors seek
input of sexual partners and family members regarding how to dispose of fetal
remains. 14
III.

2019 Legislative Session—Abortion Restrictions

During the 2019 legislative session, Arkansas General Assembly passed a series
of laws aimed at criminalizing certain activities associated with the abortion procedure.
Though almost each subchapter has its own definitional section that purportedly only
applies to the specific subchapter in which it is found, they all share one of two
common definitions:
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“‘Unborn child’ means an individual organism of the species Homo sapiens from
fertilization until live birth.” 15
“‘Human being’ means an individual member of the species Homo sapiens from
and after the point of conception.” 16
These two definitional sections are the controlling language found throughout
the Arkansas Code relating to abortion. The clear legislative intent in drafting these
definitions is to redefine what a “person” is under the entirety of Arkansas law.
Interestingly enough, however, the General Assembly struck a code provision that
stated, “a fetus shall be presumed not to be viable prior to the end of the twenty fifth
week of the pregnancy[;]” and replaced it with a subjective medical standard. 17 The
subjective standard adopted closely tracks the central tenets adopted by the Supreme
Court in Roe v. Wade and Planned Parenthood v. Casey. 18 Specifically, the standard for
viability is now based on the judgement of the physician considering “the particular
facts of the case before him or her and in the light of the most advanced medical
technology and information available to him or her[;]” and if based on that judgement,
the physician believes that there is a “reasonable likelihood of sustained survival”
outside the womb, then the fetus is considered viable. 19 Though the legislature
“corrected” the definition of “viability” to more closely align with the holdings in Roe,
and its progeny, it in all likelihood will have little to no effect given all of the other "fetal
personhood" measures that have passed in Arkansas.
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A. SB 149—Arkansas Human Life Protection Act (Codified at Title 5, Chapter 61,
Subchapter 3)

The “Human Life Protection Act” begins with the legislative finding that the
Supreme Court decision of Roe v. Wade has resulted in a “crime against humanity” in
the form of abortions. 20 In realization of the State’s goal, the Act proscribes the
performance of all abortions with the single exception of abortions performed “to save
the life of a pregnant woman in a medical emergency.” 21 A violation of this all-out
prohibition is considered a felony punishable by up to ten years imprisonment and up
to a $100,000 fine. 22 The Act explicitly exempts from criminal prosecution the woman on
whom the procedure is performed. 23
A “medical emergency” is defined as a condition “in which an abortion is
necessary to preserve the life of a pregnant woman whose life is endangered by
physical disorder, physical illness, or physical injury…caused by or arising from the
pregnancy itself.” 24 It is important to note, that unlike the definition of “medical
emergency” in the Cherish Act—discussed below—the Human Life Protection Act does
not provide for an exemption for those women who might suffer from a “substantial
and irreversible impairment of a major bodily function[,]” that might result from
carrying the pregnancy to term.
Importantly, The Human Life Protection Act is not effective until the Attorney
General of Arkansas certifies that the United States Supreme Court overrules the central
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holding of Roe v. Wade, 410 U.S. 113 (1973). 25 Because the Act is not effective until the
aforementioned certification by the Attorney General is given, there have been no legal
challenges to this code section to date, presumedly for ripeness issues.
B. HB 1439—The Cherish Act (codified at Title 20, Chapter 16, Subchapter 20)
The “Cherish Act” proscribes the performance of all abortions, except in the case
of rape, medical emergency, or incest, after eighteen weeks of gestational age. 26 A
knowing or purposeful violation of the statute is punishable as a Class D felony;
however, the woman upon whom the abortion is performed is exempt from prosecution
for a violation of the Act. 27 In addition to being criminally prosecuted, any physician
who violates the act shall have their medical license revoked.28
A “medical emergency” is defined in The Cherish Act as a condition that
“necessitates an abortion to preserve the life of a pregnant woman whose life is
endangered by a physical disorder, physical illness, or physical injury…or when the
continuation of the pregnancy will create a serious risk of substantial and irreversible
impairment of a major bodily function.” 29
If an abortion is performed on a woman whose fetus is older than eighteen
weeks of gestational age, the attending physician is required to file a report with the
Department of Health listing: the date of the procedure, the specific method used, the
probable age of the fetus, and the specific medical criteria used to support the medical
emergency. 30 The Act also provides the woman on whom the procedure was performed

6

with a private action for both actual and punitive damages against a physician who
violates the statute. 31
C. SB 2—The Down Syndrome Discrimination by Abortion Prohibition Act
(codified at Title 20, Chapter 16, Subchapter 20
The “Down Syndrome Discrimination by Abortion Prohibition Act” forbids a
physician from performing an abortion on a woman when the physician has
“knowledge” that the sole basis for the procedure is because the woman believes her
fetus suffers from Down syndrome. 32 Before a physician is allowed to perform an
abortion, he or she must first inquire of the woman whether “she is aware of any test
results, prenatal diagnosis, or any other evidence that the unborn child may have Down
syndrome.” 33 If the woman answers in the affirmative, the physician is required to wait
14 days and attempt to obtain her medical records to see if she has ever received an
abortion in the past with knowledge that her fetus suffered from Down syndrome. 34
The Act specifically exempts those women from the prohibitions in the Act if
their pregnancy is the result of rape or incest. 35
Like the two prior statutes, there is an exemption from criminal liability for the
woman who undergoes the procedure. 36 For all others, the Act reads, “A physician or
other person who knowingly performs or attempts to perform an abortion prohibited
by this subchapter is guilty of a Class D felony.” 37 Additionally, the statute also
provides that any physician who violates the Act shall have his or her medical license
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revoked and a private cause of action may be had by the woman on whom the
procedure was performed if she was not informed of the prohibition beforehand. 38
D. Requirements of Physician and Facilities to Perform Abortions
In order to legally perform an abortion in Arkansas, an individual must be a
licensed physician with a board certification, or be board eligible for certification in
obstetrics and gynecology. 39 A violation of these licensure requirements is a Class D
felony. 40 It is important to note, however, unlike the prior three statutes discussed
above, there is no criminal exemption for the woman on whom the procedure is
performed.
The facility where the abortion is performed must also meet several criteria in
order to legally perform the procedure, namely: the facility must provide a 24-hour help
line that is answered either by a physician or registered nurse; the facility must have
detailed written procedures for the transfer of the patient to an acute care facility; must
be within 30 miles of a hospital that provides gynecological or surgical services; must
have emergency equipment onsite to stabilize a patient; and all staff at the facility must
have documented current competency in cardiopulmonary resuscitation. 41
E. Modification of Waiting Period & Consent Laws
The legislature modified the “Women’s Right to Know Act” by extending the
time period between the statutory disclosures a physician must communicate to the
patient and the performance of the actual procedure. A physician now must disclose,
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among other things: the name of the physician who will perform the procedure, the
description of the abortion method, the medical risks that accompany the procedure,
the possible gestational age of the fetus, information on reversing the effects of
abortion-inducing drugs, the benefits such as prenatal and neonatal care that are
available, and the fact that the father of the fetus is required to assist in the support of
the fetus, if born. 42 A woman seeking an surgical abortion must wait seventy-two hours
after being informed of the information by her physician. 43 The only exemption from
the statutory waiting period is for those women suffering from a medical emergency. 44
A person who violates the “Women Right to Know Act” is guilty of a Class A
misdemeanor. 45
In the case of a medical abortion, after a woman has taken the first dose of the
first of two abortion-inducting drugs, her physician is required to give her notice that it
might be possible to reverse the “intended effect” of the drug if she does not also take
the second medication. 46 When a fetus has been diagnosed with a lethal anomaly, a
woman seeking an abortion must wait at least 72 hours after her physician has
informed her of the perinatal palliative care services that are available. 47
F. Modification of Criminal Penalties
The Arkansas legislature also modified the penalties of certain pre-existing abortion
restricting laws that were codified prior to the 2019 session with respect to the
following:
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•

A violation of the “Parental Involvement Enhancement Act”—which
proscribes all abortions for women under the age of 18 without one of
their parents notarized consent 48—is a Class A misdemeanor. 49 The
woman on whom the procedure is performed is exempt from criminal
prosecution.

•

A violation of the “Unborn Child Pain Awareness and Prevention
Act”—which mandates that a woman seeking an abortion of a fetus
that is 20 weeks of gestational age be told that “[b]y twenty (20) weeks
gestation, the unborn child has the physical structures necessary to
experience pain… 50”—is a Class A misdemeanor.51 The woman on
whom the procedure is performed is exempt from criminal
prosecution.

•

A violation of the “Born-alive Infant Protection Act”—which states
that a physician shall not deny nourishment to, or all allow the death
of, any fetus expelled from the woman who is breathing, has a
heartbeat, or has voluntary muscle movement—is a Class A
misdemeanor. 52

IV.

General Criminal Liability & Homicide Crimes

As noted above, Arkansas has included an unborn fetus within its definition of
“person” in the Criminal Code’s general definition section. Importantly however, it is a
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qualified inclusion. 53 An unborn fetus is only given the status of “person” when the
underlying criminal conduct is a type of homicide. Indeed, in 2015, the Arkansas
Supreme Court confirmed that an unborn fetus is not considered a person for any other
type of offense besides homicide, holding that:
“Significantly, our criminal code expressly limits criminalizing conduct with
respect to an unborn child to homicide offenses, and even then, does not allow a mother
to be charged or convicted of any homicide offense while her child is in utero. As part
of our strict construction, we are guided by the maxim expressio unius est exclusio
alterius—the express inclusion of an unborn child with regard to homicide offenses
excludes a similar inclusion for nonhomicide offenses. See Bolin v. State, 2015 Ark. 149
(2015). Accordingly, none of Arms's conduct could offend section 5–13–210
[introduction of a controlled substance into the body of another person] while her child
was in utero.” 54
“The protection of unborn children is likewise found in Arkansas Code
Annotated section 5-13–201(a)(5), which states that a person commits first-degree
battery if with the purpose of causing serious physical injury to an unborn child or to a
woman who is “pregnant with an unborn child,” the person causes serious physical
injury to the unborn child. Moreover, in certain circumstances, a pregnant woman is
justified in using physical force or deadly physical force against another person to
protect her unborn child. See Ark. Code Ann. § 5–2–615 (Repl. 2013). What is clear from
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these enactments is that when the legislature intends to include “unborn child” within
the definition of “person,” or it intends to afford protection to unborn children, it
expressly does so in the statute.” 55
However, this does not diminish the substantial impact the change in definition
of “person” can be expected to have on prosecutors’ charging decisions in homicide
cases. There are five types of homicide crimes impacted by the legislature’s conferring
of “personhood” status to an unborn fetus from the moment of conception: capital
murder, murder in the first degree, murder in the second degree, manslaughter and
negligent homicide. 56 While it is obvious that homicide prosecutions in general will
increase if Roe v. Wade is overturned, there are several less obvious ways aggressive
prosecutors may also be expected to utilize Arkansas’s homicide statutes to reach third
party conduct in the abortion context.
For instance, the Arkansas Criminal Code provides that a person commits
negligent homicide when, among other things, he or she “negligently cause[] the death
of another person, not constituting murder or manslaughter, as a result of operating a
vehicle, an aircraft, or a watercraft.” 57 The simple fact that there were 60,947 58 accidents
reported in Arkansas during the 2014 FY, the last year of published accident data,
increases the likelihood that an individual driver who is involved in an accident with a
pregnant woman and accidently causes the death of an “unborn child” fetus will be
prosecuted.
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Secondly, under Arkansas’ Criminal Code, a person who causes the death of another
person “with the purpose of causing serious physical injury to another person” is guilty
of second degree murder. 59 The Arkansas Supreme Court has held that “whether a
victim has suffered serious physical injury is an issue for the jury to decide.” 60 It can
hardly be argued that the death of a fetus does not constitute “serious physical injury.”
If Roe is overturned, an individual accused of committing an aggravated assault or an
act of domestic violence could be prosecuted for homicide if the offense results in the
“death” of a non-viable fetus, even if the person committing the crime was not aware
that his or her victim was pregnant.
V.

Third-Party Criminal Liability

Though the State Legislature has expressly limited criminalizing conduct with
respect to an unborn child, there are a number of criminal statutes that may be
implicated by the increased criminalization of abortion within the State. Those statutes
place in jeopardy any person involved in a woman’s decision to obtain an abortion,
even for a de minimis violation, including physicians, third parties who perform or
induce abortions, third parties who transport a pregnant woman to a facility where
abortions are performed, or who otherwise assist a pregnant woman obtain an abortion.
Although Arkansas prosecutors do not currently appear to be using these statutes to
prosecute the people helping women obtain abortions, it is easily foreseeable in the
event that Roe is overturned.
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A. Accomplice Liability
Arkansas has codified common law accomplice liability to provide for third party
liability in sections 5-2-402 and 5-2-403 of its Criminal Code. A person is an accomplice
“when he or she solicits, advises, encourages, coerces, aids, agrees to aid or attempts to
aid in the commission of an offense.” If Roe v. Wade is overturned, there is every reason
to suspect that prosecutors will use these criminal statutes to extend third party liability
to cases involving abortions. The Arkansas accomplice liability statute reads in part:
“(b) When causing a particular result is an element of an offense, a person is an
accomplice of another person in the commission of that offense if, acting with respect to
that particular result with the kind of culpable mental state sufficient for the
commission of the offense, the person:
1) Solicits, advises, encourages, or coerces the other person to engage in the conduct
causing the particular result;
2) Aids, agrees to aid, or attempts to aid the other person in planning or engaging in
the conduct causing the particular result; or...” 61
The particular “result” required in the abortion context is the termination of a
woman’s pregnancy and the inevitable “death” of the fetus, regardless of the fact that
the pregnant woman cannot be prosecuted. 62 Indeed, Arkansas case law regarding the
issue is quite clear: “when two or more persons assist one another in the commission of
a crime, each is an accomplice and criminally liable for the conduct of both; Arkansas
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law makes no distinction between the criminal liability of a principal and an
accomplice.” 63 Moreover, the Arkansas Criminal Code explicitly states that; “[i]n any
prosecution for an offense in which the liability of the defendant is based on conduct of
another person, it is no defense that:
3) [t]he other person has a legal immunity from prosecution based upon the conduct
in question.” 64
As such, anyone who aids, agrees to aid, or attempts to aid a woman who is
planning to have an abortion, or who has an abortion may be criminally liable if the
array of statutes not currently being enforced are permitted to go into effect..
It should also be noted that in Arkansas, a person commits the offense of
“concealing birth” if he or she hides the corpse of a newborn child with purpose to
conceal the fact of the child's birth or to prevent a determination of whether the child
was born alive. 65 Concealing birth is a Class D felony. 66 Thus, anyone who aids, agrees
to aid, or attempts to aid a woman who has had a miscarriage or a stillbirth and doesn’t
immediately report the birth may be prosecuted as an accomplice under the theory of
accomplice liability. 67
VI.

Attempts & Criminal Conspiracy

Arkansas, like most states, also criminalizes attempts to commit a crime. 68 The
Arkansas Criminal Code states in part: “A person attempts to commit an offense if, with
the purpose of aiding another person in the commission of the offense, the person
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engages in conduct that would establish his or her complicity under § 5-2-402 [which
lists accomplice liability] if the offense were committed by the other person.” 69 The
Code further provides that a person is criminally liable for the conduct of another if
“acting with a culpable mental state sufficient for the commission of the offense, the
person causes another person to engage in conduct that would constitute an offense but
for a defense available to the other person.” 70
Those who assist women seeking to terminate non-viable pregnancies will also
be subject to prosecution under Arkansas’ conspiracy statute if Roe is overturned. Ark.
Code Ann. § 5-3-401 provides that “[a] person conspires to commit an offense if with
the purpose of promoting or facilitating the commission of any criminal
offense…[when] the person agreed with another [that they] will aid in the planning or
commission of that criminal offense; and the person [] does any overt act in pursuance
of the conspiracy.” Venue for a conspiracy offense exists in any county within the state
where an “overt act in furtherance of the conspiracy” took place. 71 It is easy to envision
prosecutions for conspiracy to obtain an unlawful abortion against the family members
and friends of a pregnant woman who leaves the State to obtain an abortion that would
otherwise be illegal in Arkansas. It is important to note that a conviction for attempt or
conspiracy to commit is punished as a lesser included offense; for example, an attempt
is punished as a Class B felony if the offense attempted is a Class A felony. 72
VII.

Conclusion
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Arkansas’s open hostility to women’s choice is evident from the arrests of and
interventions forced upon pregnant women in Arkansas, and is predictive of criminal
justice outcomes in a post-Roe world. The criminal prosecution of Anne Bynum is a case
in point. 73 In 2015, law enforcement officials in Arkansas suspected that Ms. Bynum had
performed an abortion on herself at her home. As a result, she was arrested, sent to jail,
and charged with two felonies: “concealing a birth” (carrying a potential six-year prison
sentence and $10,000 fine) and “abuse of a corpse” (carrying a sentence of up to 10 years
in prison and a $10,000 fine.). In fact, Ms. Bynum’s offense was charged under a crime
that dates to the mid-17th century and “is one of only four that have ever been reported
in Arkansas; the three others occurred between 1884 and 1944.” 74
Ms. Bynum was convicted of “concealing a birth” and was sentenced to six years
in prison. Fortunately for Ms. Bynum, the National Advocates for Pregnant Women 75
got involved with her post-conviction appeal and secured a reversal. 76 On remand,
NAPW’s advocates were able to secure a plea to a non-criminal “violation.”
Ms. Bynum’s case highlights just how many additional crimes creative prosecutors will
attempt to charge in their attempts to expand criminal liability in the abortion context. 77
If the current Arkansas statutes survive constitutional challenges to Roe v. Wade, the
potential consequences for criminal prosecutions and mass incarcerations will be
staggering. While legal challenges work their way through the system, hundreds, if not
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thousands of individuals in Arkansas will be suffer serious criminal convictions
affecting their futures, and those of their families, for decades to come.
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